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° With technology rapidly and 
Fae; radically changing real estate practice, 
The Fund began looking for a com- 
prehensive closing software package we could 
recommend to our members. Not being able 
to find a single one that met all our requirements, 
we decided to develop our own. 

We convened a series of pioneering Joint 
Application Design sessions, composed of your 
colleagues and their legal assistants, which gave 
us invaluable input. They are why DoubleTime 
is so user friendly and intuitive ... why it is 
Windows®-based ... why it lets you enter basic 
data once, after which that data automatically 
flows into the appropriate documents ... and 
why you have the ability to customize forms. 

But the most innovative aspect of Double- 
Time is pricing. Instead of requiring a very 


©1997 Attorneys’ Title Insurance Fund, Inc., P.O. Box 628600, Orlando, FL 32862- 
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trademark of Attorneys’ Title Insurance Fund, Inc. Windows is a registered trademark 
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costly up-front investment, we created a revolutionary 
transaction billing structure: a low, one-time setup charge 
and annual maintenance fee; then you pay only a small 
per-file charge for each file you open. 

So there likely will never be a better time — or a more 
cost-efficient way — to automate your entire closing 
process. For details and a Double Time demo disk, call 
your Fund sales representative or |-800-42 |-9378. 
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Mandatory Retirement 

As an (older) lawyer whose practice 
has been largely in the federal courts 
where there is no mandatory retire- 
ment I am moved to comment on Scott 
Makar’s article In Praise of Older 
Judges (April 1997). Unfortunately, se- 
nile judges are an unspoken scandal of 
the federal judiciary, experienced by 
every lawyer in active practice.At best, 
these formerly worthy solons can be- 
come overbearing, crotchety and mali- 
cious; at worst, their loss of the ability 
to focus—for longer or shorter periods 
during the day—seriously prejudices 
the rights of all who appear before 
them. I have had the personal experi- 
ence of listening to opening instructions 
from the court on the first day of one of 
the most highly publicized trials of the 
decade (I won’t say which decade) and 
watching the judge read the same page 
three times; at the second reading, the 
jurors looked at each other in acute dis- 
comfort—with the third reading, they 
looked at the lawyers in horror. Noth- 
ing we could do, or anyone else, for that 
matter. 

Without a bright line rule that man- 
dates retirement, there is simply no 
way to deal with this problem; in the 
instance I refer to, prior discreet ap- 


peals to the chief judge of the circuit by 
the most distinguished lawyers (includ- 
ing a former Attorney General of the 
United States) were unavailing; the old 
boy net is simply too tight to allow for 
friendly persuasion as a way to deal 
with the issue. That experience was not 
unique; it is endemic to the federal 
courts. 

While mandatory retirement may 
mean the loss of some distinguished 
judges, I respectfully submit that is the 
price of assuring that we have courts 
that can function effectively, and can 
merit the respect of lawyers and the 
public. 


Barry AUGENBRAUN 
St. Petersburg 


In Scott Makar’s April 1997 article 
entitled “In Praise of Older Judges: 
Raise the Mandatory Retirement 
Age?” he argues that the Constitution 
Revision Commission (CRC) should 
support an amendment to Article V. I 
submit another possible amendment 
to Article V. The CRC should research, 
and, if appropriate, support an 
amendment to Article V, §8, that in- 
creases the minimum requirements 


“I do solemnly swear: 


the State of Florida; 


debatable under the law of the land; 


help me God.” 


Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer in the practice 
of the legal profession are clearly set forth in the following oath of admission 
to the Bar, which the lawyer is sworn on admission to obey and for the will- 
ful violation to which disbarment may be had. 


“T will support the Constitution of the United States and the Constitution of 


“T will maintain the respect due to courts of justice and judicial officers; 
“T will not counsel or maintain any suit or proceedings which shall appear 
to me to be unjust, nor any defense except such as I believe to be honestly 


“I will employ for the purpose of maintaining the causes confided to me 
such means only as are consistent with truth and honor, and will never seek 
to mislead the judge or jury by any artifice or false statement of fact or law; 

“] will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their business 
except from them or with their knowledge and approval; 

“T will abstain from all offensive personality and advance no fact prejudi- 
cial to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which I am charged; 

“T will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. So 
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that a person must have to be elected 
to be a circuit court judge. 

A person has to be a member of The 
Florida Bar for five years before becom- 
ing eligible to be elected to the circuit 
court bench. Theoretically, a 30-year old 
person could be elected. At the same 
time, a 55-year old person who has 
practiced law for 30 years in another 
state is ineligible to be a member of 
Florida’s circuit court judiciary until 
practicing in the state for five years. 

This first scenario, a 30-year old be- 
ing elected a circuit judge, could bring 
about problems in Florida’s judiciary. 
The inexperience of someone this age 
could prove troublesome to our judicial 
process in Florida. 

It seems inequitable to disqualify 
the many experienced members of The 
Florida Bar just because they have not 
practiced here their whole career. More- 
over, the number of people who are af- 
fected by this ineligibility increases 
daily. By some estimates Florida is now 
the second fastest growing state in the 
country. Once a lawyer passes the 
Florida bar exam, they may legally 
practice law in the state. I submit that 
this (along with Florida citizenship), 
coupled with the experience which they 
have from practice elsewhere, makes 
them just as good a candidate for a cir- 
cuit court judgeship as my hypotheti- 
cal 30-year-old candidate. 

The complexity of the law, the nar- 
rowing practice of many lawyers (caus- 
ing an enhanced problem of inexperi- 
ence for many circuit court judges in our 
courts of general jurisdiction), and the 
life experience needed to be a good 
judge are factors that are not being met 
as well as they could be by our current 
constitutional framework. The CRC 
should at least research this area. If 
appropriate, it should also support an 
amendment to this overlooked area of 
Article V. A more intelligent and equi- 
table way to proceed, if change is 
needed, would be to increase the num- 
ber of years someone has to practice law 
(irrespective of which state’s bar they 
have been a member in the past) be- 
fore they are eligible to be elected to a 
circuit court judgeship (obviously they 
would have to be a member of The 
Florida Bar and a resident of the area 
where they are attempting to be 
elected). 

Garry JAMES RHODEN 
Gainesville 
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Even Prouder to Be a Lawyer 


Adherence to the fundamental ideals ... of our justice system 
by all those privileged to serve in the system is an essential 
requirement if the system is to carry out its obligation of 
service to the people of Florida. 


am proud to be a lawyer. Ac- 
tually, one of the best benefits 


of this year has been learning e 


new things, and one of my 
most important realizations is: I am 
even prouder to be a lawyer now than I 
was in June of 1996. From the very 
start of my travels throughout Florida, 
and my conversations with you and 
other lawyers, I have learned more and 
more about the practice of law as a 
noble profession. I have met Florida 
lawyers who are heroes in big and small 
ways in their communities—from the 
lawyer who gives up weekends to in- 
stall roofing for Habitat for Humanity, 
to the one who, having chosen to put 
aside her practice temporarily to care 
for an infant and a three-year-old, still 
donates her legal expertise to represent 
dependent children. In my mind’s eye, 
I can see these two lawyers’ faces and 
many more like them that I have come 
to know this year. 

The statistics on pro bono services 
have taken on some of your personali- 
ties and your individual voices as I have 
travelled the state. Here are the cur- 
rent Florida numbers on pro bono, de- 
fined strictly, in this case, as meaning 
service to the poor: 827,069 actual 
hours spent in pro bono work and 
$1,238,262.50 donated to pro bono ac- 
tivities. Thank you, Florida lawyers 
who have put in these hours and who 
shook my hand in the communities and 
clinics and hallways where you do pro 
bono work, and thank you, local Bar of- 
ficers who have welcomed me into these 
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— Supreme Court order establishing the new 


Commission on Professionalism 


communities and made these contacts 
possible. 

There are other thank-you’s I need 
to say, because I am proud not only of 
those who have served in obviously he- 
roic ways, but also of those whose work 
has been a sacrifice of a different sort. 
Individuals filling many different roles 
in the practice of law have made me 
even prouder than ever to be a lawyer. 
Some of those to whom I am also in- 
debted are nonlawyers who have helped 
make it possible for the Bar to encour- 
age and support lawyers as we strive 
to demand and maintain the highest 
possible levels of professionalism, and 
to serve the public in countless and 
varied ways. 


I could not have done this job with- 
out Jack Harkness, Mindy Boggs, Vicki 
Russell and the entire staff at The 
Florida Bar. This dedicated group of 
people can make it possible for you as 
a practicing lawyer to better serve your 
clients and the public through—to 
name a few—Bar-sponsored law office 
management assistance, CLE pro- 
grams in your community, lawyer re- 
ferrals, the ethics hotline, and tips on 
administering local bar community ser- 
vice projects. I urge you, as the prac- 
ticing Bar in your area, to utilize the 
dedicated work and the readily avail- 
able resources of the Bar office to help 
you be a better-equipped and better-in- 
formed member of our profession. 
Thank you, every Bar staff member, for 
your energy and your interest in the 
legal system. 

I have served on many law-related 
boards and committees, but have never 
before worked with a group as dedi- 
cated, hard-working, committed, and 
concerned about the honor and the ef- 
fectiveness of this profession as the 
Board of Governors. They give their 
time, sacrifice what could be billable 
hours, and spend their own money to 
meet together as a board and as com- 
mittees. Their primary aim is reaching 
consensus on the decisions and policies 
that will allow us to serve the public in 
the best way possible. They comprise a 
group diverse in terms of type of prac- 
tice, ethnicity, gender, size of home com- 
munity and politics. What they share 
is their intensity in believing that law- 
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yers and the legal profession make up 
an entity worth working for and—some- 
times—worth fighting for. Their una- 
nimity of commitment has helped make 
me prouder than ever to be a lawyer. 
To them I say a heartfelt “thank you.” 

I also thank the many lawyers who 
do the same kind of dedicated work as 
Board of Governors members do, in the 
Bar’s other sections and committees. 
The Bar’s complexities are in good 
hands. 
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Bankruptcy Forms. 


* Fastest, friendliest 
software. 


* The only software 
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chapter 13 plans to 
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districts. 
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versions for all courts 
that take them. 
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I have found 
thousands of 
honorable lawyers to 
offset the jokes, the 
negative reports, and 
the dishonorable few 


Nonlawyers who are willing to work 
on our Board of Governors and on com- 
missions and committees within the 
legal system are vital in making our 
work and service possible. The two 
nonlawyers on the board give us per- 
spectives that are essential to our un- 
derstanding of the communities and 
people we serve. The same kind of cru- 
cial insights come from the public mem- 
bers of grievance committees, the state- 
wide UPL committee, and judicial nom- 
inating commissions. I believe that as 
a Bar we are very wise to obtain the 
great advantage of their service. Thank 
you, citizens, for your time and your 
vision. 

The more I have come to appreci- 
ate—and sometimes even be awed by— 
the ingenuity, expertise, altruism, in- 
telligence, and dedication of the lawyers 
whom I’ve met and of all those whom 
I’ve mentioned here, the more frus- 
trated I have become that everyone in 
the state does not share my pride in and 
hope for the legal profession. I want 
everyone to know about the best of the 
best of us. I realize now more than ever 
how vital the need is for us to let the 
public know who we really are and what 
highly ethical choices most of us are 
willing to make over and over in our 
daily dealings with our clients and each 
other. To do a better job of educating 
the public in this way, we must enlist 
the help of the news media, whose job 
it is to tell all possible sides of every 
story. This year I have met with news- 
paper editorial boards throughout the 
state, and met news personnel willing 
to listen and report the good news about 
lawyers, when such reporting is called 
for. Thank you, editors and writers of 
the Tampa Tribune, Lakeland Ledger, 
Polk County Democrat, Miami Herald, 
and Ocala Star Banner for your bal- 
anced editorial process. 

Speaking of balance, if I am going to 
disclose fully all I have learned this 
year, I am sad to say I have learned 


more than I wanted to know about the 
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fact that disreputable lawyers are 
justly criticized. The public, as well as 
our profession, benefits from their ex- 
posure and the consequences they suf- 
fer. However, the legal tradition is big- 
ger and deeper than these few. The 
lawyers I have come to know, in spite 
of the shameful few, are part of a tradi- 
tion built by the lawyers of the Consti- 
tutional Convention, and by many of 
our country’s presidents and other lead- 
ers who were lawyers, and by people 
working and serving within the profes- 
sion now. For every charlatan, I have 
found thousands of honorable lawyers 
to offset the jokes, the negative reports 
and the dishonorable few. I thank these 
men and women. 

The new Supreme Court Commis- 
sion on Professionalism has given me 
hope that soon there will be even fewer 
disreputable lawyers. The commission, 
established with Chief Justice Gerald 
Kogan’s order in July, 1996, will “plan 
and implement programs and policies 
to see that the ideals and values of the 
justice system are inculcated in all of 
those serving and seeking to serve in 
the system,” according to the establish- 
ing judicial order. The work of this com- 
mission, along with the parallel efforts 
of the Board of Governors, the judiciary, 
and the law schools, is already making 
a difference in how lawyers are treat- 
ing each other. Prospects are bright for 
the future influence of the commission 
in raising the awareness of the impor- 
tance of ethics and civility and in rais- 
ing the level of professionalism in daily 
practice. Thank you, Chief Justice 
Kogan, the court, enthusiastic and dedi- 
cated commission Chair Justice Harry 
Anstead, and commission members. 

With a deep sense of the importance 
of each one reading this column—im- 
portance to the complex and colorful de- 
sign that is the practice of law in 
Florida—and beset by mixed feelings, 
I say goodbye to a great year and I pass 
the gavel of the presidency. Thank you 
for giving me this opportunity to serve 
you; it has been an enjoyable year for 
me and my family, one that has en- 
riched me as a human being and as a 
lawyer. Thank you, each of you, for the 
contribution you have made this year 
to your profession and to my personal 
pride in lawyers. O 


J W. Frost, II 


MIKE CONWAY JOHN LAJOIE SARAH ROY 
V.P., State Manager V.P., State Counsel AN.P., State Agency Manager 


THE DELIVERY BUSINESS. 


When you sell a regulated product like title insurance, there’s only one way to make your product stand out 
from the crowd — you deliver. And that’s precisely what First American does in Florida. We come through every 
time for our 500 agents and the customers they serve. To accomplish that, we have 38 Florida offices; agency 
managers and local underwriters throughout the state to help with underwriting matters; some of the largest and 
most complete title plants; and most importantly, an attitude that says we will provide accurate information, 
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delivered on time. Every time. So, if you’re looking for a title insurance company < . 


that will come through for you, give us a call and we’ll deliver. First American Title Insurance Company 


2807 Remington Green Circle - Tallahassee, Florida 32308 - (904) 386-7186 - (800) 929-7186 
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EXECUTIVE DIRECTIONS 


See You at the Annual Meeting! 


ith the deadline for 

early registration fast 

approaching, I wanted 

to use this space again 
to encourage you to come to this year’s 
Annual Meeting June 25-28 at the Dol- 
phin Hotel at Walt Disney World, espe- 
cially those of you who have never been 
to a Bar convention. 

Chair Bruce Blackwell and the An- 
nual Meeting Committee have done a 
great job in seeing to it that there will 
be something of educational value for 
everyone in this year’s program, and 
plenty of fun for the whole family. 

Complete details were in last 
month’s Journal. The last two pages of 
this issue also show the full slate of 
events and a registration form, which, 
if postmarked by June 5, can save you 
$35 off the registration fee. 

The meeting theme is “Windows to 
the World,” emphasizing the growing 
importance of technology in the law. 
Here are a few highlights from this 
year’s agenda: 

¢ Two computer-training seminars 
will be held on Thursday, June 26, Fri- 
day, June 27, and Saturday, June 28 — 
“Windows to the World 97: Empower- 
ing Your Computer” and “Computers for 
Newbies.” Both are sponsored by the 
Annual Meeting Committee, the Young 
Lawyers Division, Productivity Point 
International, Law Office Management 
Assistance Service, the Practice Man- 
agement and Development Section, and 
the Committee on Technology. 

“Empowering Your Computer” offers 
hands-on training for online computer 
use, while “Computers for Newbies” 
will provide basic training for those less 
acquainted with new technology. 

¢ Seminars begin on Wednesday, 
June 25, with “The Litigator’s Media- 


tion Tool Box: How to be More Effec- 
tive in Litigation,” sponsored by the 
Trial Lawyers Section-ADR Committee. 

¢ The Public Interest Law Section 
is sponsoring “Adoptions 1997: New 
Laws and Old Pitfalls — Practical Ad- 
vice for Achieving Finality.” 

¢ Thursday’s seminars begin with 
the “Florida Law Update,” presented by 
the General Practice Section. 

¢ The Health Law Section will 
present “Cost and Conscience: Refus- 
ing, Withholding and Denying Medical 
Care.” 

© The Environmental and Land Use 
Law Section is sponsoring a day-long 
seminar on “Private Property Rights 
and Constitutional Takings: Current 
Issues, Practices, and Procedures.” 

¢ The Appellate Practice and Advo- 
cacy Section again will present a dis- 
cussion with all justices of the Supreme 
Court. 

¢ “Federal Practice Confab ’97: A 


12 THE FLORIDA BAR JOURNAL/JUNE 1997 


Symposium on Federal Practice in 
Florida” will be presented by the Fed- 
eral Court Committee, the Trial Law- 
yers Section, and the Employment Law 
Section. 

¢ Friday’s seminars include “1997 
Masters Series on Professional Ethics,” 
presented by the Professional Ethics 
Committee and the Committee on Law- 
yer Professionalism. 

¢ “The First Amendment and the 
Internet” is sponsored by the Media and 
Communications Law Committee. 

¢ The Quality of Life/Stress Man- 
agement Committee will present “Are 
We Losing the Good Life?. . . And How 
to Take It Back!” 

¢ The Computer Law Committee is 
offering “Potholes on the Infobahn: 
Practical Issues in Computer Law.” 

¢ The Florida BarJournal and News 
Editorial Board will present its annual 
writing seminar, “The Lawyer’s Sur- 
vival Guide.” 

¢ The International Law Section 
will sponsor “The Florida-Mexico To- 
mato Conflict: What Has Happened and 
Where Might It Go From Here?” 

¢ Finally, one seminar is scheduled 
for Saturday — “International Child Ab- 
ductions to Florida: Procedures and Ap- 
plication Pursuant to the Treaty of 
Hague,” presented by the Family Law 
Section. 

Add to the list a host of outstanding 
speakers, the Capitol Steps satire 
group, Friday’s Final Fling with the 
Pink Flamingos and other entertain- 
ment events, and I hope you'll agree 
there is indeed something for everyone. 


See you there! 


JOHN F. HARKNESS, JR. 


; 


On a perfect beach 


anew town 


is taking shape. 


Frapives by the classic small towns and architectural traditions of St. Augustine and the West Indies, 
Duany/Plater-Zyberk have designed a town plan that establishes Rosemary Beach as one of 

the most important architectural endeavors of its kind. Seventy families have 

recently chosen to build their beach homes in Rosemary Beach. 

We invite you to visit soon and choose your homesite. 
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BEACH 


P.O. Box 4801 Santa Rosa Beach, FL 32459 
(800) 736-0877 (904) 231-2900 The New Traditional Town on the Gulf 
rosemrybch@aol.com 


SCENIC ROUTE 30A 8 MILES EAST OF SEASIDE 
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THE POWER 
GLOBAL INVESTING 


T. Rowe Price International Stock Fund—performance potential plus diversification. 
If you want to diversify for enhanced return potential with reduced risk, don’t overlook inter- 
national equity investing with T. Rowe Price. By providing exposure to potentially stronger- 
performing foreign markets, international stock investments can help increase long-term returns. 
And, since foreign economies tend to move independently of each other and the U.S., diversifying 
internationally can actually help reduce the overall volatility of a domestic portfolio. 


Our International Stock Fund—one of the oldest and largest interna- 


Forb tional no-load mutual funds—follows a prudent strategy of investing 
orves in the stocks of established companies outside the United States. It 
Honor Roll Selection has proven itself over a period of up and down markets, in times of 

7 Years Running both a weak and a strong U.S. dollar. In fact, the fund’s success has 


AZZ. __ placed it on the Forbes Honor Roll for the seventh consecutive 
year— it’s the only international fund that can claim this distinction* 


Benefit from our expertise. At T. Rowe Price, we've been 
helping people invest overseas since 1979, when we joined : : 
forces with Robert Fleming Holdings, Ltd., one of the world’s — prom oo sig 
oldest and most successful international advisers. Today, oreign Equity Fun 
Rowe Price-Fleming serves as investment adviser to our ¢ Global Stock Fund 

family of international funds and manages over $29 billion 


International Stock Fund 
in foreign stock and bond assets. In fact, we are the largest i 


manager of international no-load mutual fund assets.** * International Discovery Fund 
°E Stock Fund 

Call today for fund information and a free planning ohatuiineagt ais 

guide. For information on any of our international stock * Japan Fund 

funds, simply request a free information kit today. To learn ¢ New Asia Fund 


how to develop and execute an international investment 
strategy that’s appropriate for you, also request our free guide, : 
Diversifying Overseas. Of course, international investing has ¢ Emerging Markets Stock Fund 
special risks, including currency fluctuation, political and ; 
economic instability, and the volatility of emerging markes. AP. 
As with any stock fund, there will be price fluctuation. $2,500 minimum investment ($1,000 for 
IRAs). No sales charges. 


e Latin America Fund 


Call 24 hours for your free 
international planning guide and prospectus 


www.troweprice.com 


Invest With Confidence® 


T:RowePrice 


*As cited in Forbes magazine (Mutual Funds issue) dated 8/26/96. The honorees are chosen annually; candidates must be open to new investors and have had the same 
management for at least 5 years. Sector funds are excluded. * *Strategic Insight Simfund. Past performance cannot guarantee future results. Read the prospectus carefully before 
investing. T. Rowe Price Investment Services, Inc., Distributor. ISFO36064 
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ANNUAL REPORT 


SECTIONS AND DIVISIONS 
OF THE FLORIDA BAR 


Administrative Law commission, the section provided its views on a variety of 
The Administrative Law Section has again experienced topics, almost all of which were included in the legislation 
an extraordinary level of activity during this Bar year. The ultimately signed into law by Governor Chiles. 
section’s involvement No sooner had the 1996 
in the legislative and APA revisions become law 
rule adoption process than our section became 
arising from recent re- deeply involved in the 
visions to the Florida AN NU AL RE PO RTS drafting of proposed Uni- 
q 4 alla 


Administrative Proce- form Rules of Procedure 
dure Act have been the to implement those revi- 
primary focus of the sions. The Uniform Rules 
section’s activities. are designed to govern 
The amendments to the conduct of proceed- 
the Florida APA, ings before each state 
which became effec- agency subject to the re- 
tive October 1, 1996, quirements of Chapter 
represent the culmina- 120. This drafting effort 
tion of almost three took several months to 
years of intensive de- accomplish, and involved 
bate. The section’s po- many members of the sec- 
sition throughout this tion from both the public 
debate was centered and private sectors. Sec- 
on the fact that the tion members assisted in 
Florida APA was far drafting the rules, par- 
superior to that of any ticipated in a rulemaking 


other jurisdiction in workshop, and appeared 
the country, and that before the Governor and 


any legislative Cabinet when the draft 
changes should not de- rules were approved for 
prive the public of its publication. The uniform 


existing ability to fully rules have now been fi- 
participate in agency nalized, and were filed 


decision making. with the Office of the Sec- 
Members of our sec- retary of State on April 
1, 1997. 


tion participated in 
task forces established 
by the House and Sen- 
ate in 1994 and 1995 
to review the APA and 
make recommenda- 
tions concerning a va- 


On October 4 and 5, 
1996, the section held the 
1996 Pat Dore Adminis- 
trative Law Conference 
in Tallahassee. This 
year’s conference was at- 
riety of issues. Much of tended by well over 200 
this work was included is git section members, and in- 
in Senate Bill 536, Joe McFadden volved wide-ranging dis- 
passed by the Florida Legislature in 1995, and vetoed by cussions centered around the revised Administrative Pro- 
Governor Chiles. During 1995 and 1996 the section was cedure Act. This conference was ably chaired by Mary 
active before the Governor’s Administrative Procedure Act Smallwood, and served as a valuable tool for the introduc- 
Review Commission and another committee established to tion of revised administrative law procedures to members 
draft a “simplified” APA. At the request of the Governor’s of the Bar. 


THE FLORIDA BAR JOURNAL/JUNE 1997 15 


3 
: 


On January 23, 1997, the section 
sponsored a CLE program in Miami in 
conjunction with the Midyear Meeting 
of The Florida Bar. This program, “In- 
troduction to the Revised Florida Ad- 
ministrative Procedure Act,” was con- 
ducted in coordination with local bar 
associations in the Miami area. 

A special issue of The Florida Bar 
Journal, published in March, was de- 
voted exclusively to the 1996 revisions 
to the Florida Administrative Proce- 
dure Act. The issue included an intro- 
ductory letter from Governor Lawton 
Chiles and eight substantive articles. 
Article topics included legislative over- 
sight of the agency rulemaking process, 
the new variance and waiver provi- 
sions, rulemaking restrictions, adjudi- 
catory proceedings, bid disputes and 
alternative dispute resolution. Dedicat- 
ing an entire issue of The Florida Bar 
Journal to the APA afforded the section 
an excellent opportunity to spotlight 
issues and developments in our prac- 
tice area. 

Our Publications Committee contin- 
ues to produce excellent materials to 
serve as practical aids to the adminis- 
trative law practitioner. Our section 
newsletter is published four times dur- 
ing the Bar year, and includes substan- 
tive articles of interest, minutes of 
meetings of the executive council, and 
notes of recent appellate court decisions 
of interest to the administrative law 
practitioner. In addition, our section is 
in the midst of a major rewrite of the 
Florida Administrative Practice 
Manual, which should be available 
soon. 

The Florida Constitution requires 
that a new Constitution Revision Com- 
mission convene in 1997 to consider 
potential revisions to the Florida Con- 
stitution to be placed on the 1998 gen- 
eral election ballot. In 1978, Florida 
voters rejected all of the recommenda- 
tions of the Florida Constitution Revi- 
sion Commission. As a result, it is an- 
ticipated that many of the issues 
considered in 1978 will likely be revis- 
ited, and that many additional issues 
of interest to our section will be consid- 
ered for the first time. The section con- 
tinues to monitor this process for issues 
of interest to our section, especially as 
they relate to the executive branch of 
Florida’s government. 

The section, with Board of Governors 
approval, has appointed a working 
group to furnish information to the 


Committee on Appellate Court 
Workload, established by the Supreme 
Court’s Judicial Management Council. 
The committee is considering issues 
such as appellate court jurisdiction; the 
need for changes in the geographic 
boundaries of the various district courts 
of appeal; whether there is a need for 
changes in the geographic boundaries 
of the various district courts of appeal; 
whether there is a need for additional 
intermediate appellate courts; and the 
advisability of establishing speciality 
appellate courts in areas such as ad- 
ministrative law. The section’s commit- 
tee will develop recommendations, sub- 
mit them to the Executive Council for 
approval, and the section will then for- 
ward those recommendations to the 
Committee on Appellate Court 
Workload for its consideration. 

It has been a distinct privilege to 
serve as chair of the Administrative 
Law Section during perhaps the most 
active period in our section’s existence. 
I want to take this opportunity to ex- 
press my appreciation to both Linda 
Rigot, immediate past-chair of the sec- 
tion, and to Jackie Werndli of the Bar 
staff for their untiring efforts toward 
accomplishing the goals the section set 
for itself during this Bar year. 


E. WILLIAMS 
Chair 


Appellate Practice 


and Advocacy 

When criticized for changing his po- 
sition on an issue, Justice Felix Frank- 
furter responded, “Wisdom too often 
never comes, and so one ought not to 
reject it merely because it comes late.” 

Fortunately, former Appellate Prac- 
tice and Advocacy Section chairs Steve 
Stark and Tony Musto, chair-elect Chris 
Kurzner and others had the wisdom to 
envision a place for an appellate prac- 
tice section in our Florida Bar. The sec- 
tion has grown remarkably, topping 
over 850 members this year. 

This year marked a continuation and 
expansion of the section’s many fine 
projects and programs. 

Section vice-chair Roy Wasson 
chaired the Publications Committee 
which, under editor Hala Sandridge’s 
guidance, continued to produce the 
section’s outstanding quarterly journal, 
The Record. This year added a new fea- 
ture of judicial interviews, featuring the 
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retired, but never retiring, Judge Ryder 
of the Second DCA, and Chief Judge 
Hatchett of the Eleventh Circuit. 
Tamara Scrudders repeated her excel- 
lent work as editor of the Appellate 
Practice Guide. 

The section continued to sponsor and 
co-sponsor a variety of excellent appel- 
late-related seminars under the guid- 
ance of CLE chair Jack Aiello and vice- 
chair Judge Kathryn Pecko. These 
included another outstanding appellate 
certification review course, and appel- 
late practice for the general practitio- 
ner. 

New this year at the midyear conven- 
tion was a per curiam affirmance 
roundtable featuring appellate lawyers 
Harvey J. Sepler, Jane Kreusler-Walsh, 
and John R. Beranek, and DCA Judges 
Charles M. Harris, Charles J. Kahn, Jr., 
Richard H. Frank and Gerald B. Cope, 
Jr., organized and moderated by Liai- 
son Committee Chair Jack Shaw. 

The Florida Supreme Court has gra- 
ciously consented to participate in an- 
other section-sponsored question-and- 
answer session at the Florida Bar 
convention in June. Programs chair 
Angela Flowers is again planning a 
dessert reception for Thursday evening. 
The section will also present the James 
C. Adkins Award to a recipient who has 
made significant contributions to 
Florida appellate practice. 

The Membership Committee, under 
Chair Raoul Cantero, sent out 3,000 
letters to attorneys which Florida Law 
Weekly indicated had appeared in ap- 
peals, but had not yet joined the sec- 
tion. This was viewed as a more mod- 
erate step to take before calling out the 
appeal police. 

Space limitations preclude identify- 
ing the many other committee chairs 
and members who worked hard to en- 
sure another successful year for the 
section. In addition to those specifically 
mentioned above, a special thanks goes 
out to our secretary, Cindy Hofmann, 
who worked on a number of projects, 
our section administrator, Jackie 
Werndli, and to Tony Musto for his con- 
tinuing insights and ideas. 


RayMOND THOMAS ELLIGETT, JR. 
Chair 


Business Law 
I am pleased to report on the status 
of the Business Law Section’s activities 
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for the 1996-97 Bar year. Our section, 
which is in its 26th year and has ap- 
proximately 4,000 business lawyer 
members, continues to have an active 
agenda, all of which is geared to serv- 
ing the needs of our members. 

By the time you read this report, our 
section homepage should be up and 
running (http:\\\www.flabuslaw.org). It 
is our goal that our section’s homepage, 
which is being coordinated by our Spe- 
cial Committee on Computerization 
(chaired by Mindy Mora), will become 
a useful tool for our members to learn 
about section activities, to communi- 
cate with section members regarding 
section projects, and through our com- 
mittee pages within our section 
homepage, to link to websites which our 
substantive law committees have cho- 
sen as important sites for practitioners 
in each of the substantive area of the 
law covered by our section. 

Our section’s Special Committee on 
Business Courts, which is chaired by 
Howard Berlin, has been working hard 
during the last year to put together a 
proposal to organize a business court 
in one or more of Florida’s circuit courts 
as a pilot program, in order to test 
whether business courts will help in the 
administration of justice by providing 
a better forum than is currently avail- 
able for Florida businesses to resolve 
their disputes. This committee’s pro- 
posal is currently under consideration 
in one of Florida’s judicial circuits and 
we hope to be able to announce in the 
near future that a pilot business court 
is being established. 

Our section’s Opinions Committee 
has been actively working on opinion 
standards with respect to secured 
transactions. This committee, which is 
co-chaired by David Felman and An- 
thony Dutton, has produced a working 
draft of its report and is currently re- 
viewing that draft in anticipation of its 
dissemination to interested members of 
the section and the Bar. We will hold 
an open forum at the Annual Meeting 
or at our section’s committee meetings 
in August 1997 to solicit comments re- 
garding the draft report. 

I am also pleased to report that our 
section’s 1991 Opinion Standards Re- 
port, which continues to be used by 
practitioners around the state in issu- 
ing opinions of counsel on corporate and 
transactional matters, is about to be 
republished and disseminated to our 
members, along with a copy of the re- 


cent report of the Real Property, Pro- 
bate and Trust Law Section on Opin- 
ion Standards for Real Estate Transac- 
tions (which was prepared to coordinate 
with our 1991 Report). 

During the 1996-97 Bar year, our sec- 
tion commenced a pilot project to intro- 
duce law students to the workings of 
our section. This project is being orga- 
nized by a steering committee consist- 
ing of our section’s chair-elect, Roberta 
Colton, as well as Professor Stuart 
Cohn from the University of Florida 
College of Law , Professor Marilyn B. 
Cane from Nova Law School, Dean 
Donald Weidner from Florida State 
University College of Law, and Profes- 
sor Charles Elson from Stetson Univer- 
sity College of Law. As of March 1997, 
business law societies at the University 
of Florida, FSU, and Nova have become 
associated with our section. We expect 
to create similar affiliated groups in the 
near future at the University of Miami 
Law School and at Stetson. 

The law student project is intended 
to facilitate law student participation 
in such section activities as legislation 


research and drafting, publications, 
CLE programs and general section 
meetings and social events. Students 
will be encouraged to network profes- 
sionally and socially with members of 
the section, while section members will 
be encouraged to act as mentors and 
advisors for participating students. 

As has been the case during past 
years, our section is having an active 
year in the legislative arena. Our sec- 
tion is involved in both preparing leg- 
islation on business issues for consid- 
eration by Florida’s legislature, as well 
as in reviewing and, in some cases, sup- 
porting or opposing legislation proposed 
by others. 

The section currently has five propos- 
als pending in the Florida Legislature. 
They are: 1) a proposal to adopt changes 
to Article 8 and Article 2A of the Uni- 
form Commercial Code; 2) a proposal 
to adopt a comprehensive merger of 
entities statute designed to allow cross 
entity mergers among corporations, 
partnerships, limited partnerships, 
limited liability partnerships and lim- 
ited liability companies; 3) a proposal 


Aunt Edna understood his need to “see the world.” 
Cousin Harry just thought he was a bum. 
Who should pay to find him? 


Every case, every situation, every heir is different. For some heir location cases, 
our flat fee, paid by the estate, is the best solution. (Fine with Edna.) For 
others, the right option is a contingency fee, negotiated with the lost heirs. 
(Harry% clear preference.) Blake and Blake is proud to provide you with 
your choice of fee arrangements. Call us toll free at 1-800-525-7722. 


Blake & Blake Genealogists 
Searching farther, faster, with guaranteed results. 
Business Office: 1515 South Federal Highway ¢ Suite 105 * Boca Raton, Florida 33432 


Corporate Office: 50 Braintree Hill Office Park * P.O. Box 9128 © Braintree, Massachusetts 02184 ¢ Toll Free 800 525-7722 
Toll Free Fax 800 525-5672 © eMail blakeinfo@flinet.com Visit our web site at http://www.blakeandblake.com 
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to make “glitch” changes to the recently 
enacted Florida Revised Uniform Part- 
nership Act; 4) a proposal to replace 
Florida’s current limited liability part- 
nership statute with the uniform ver- 
sion of that statute which was recently 
adopted by the National Conference of 
Commissioners on Uniform State Laws; 
and 5) a proposal to make a number of 
changes to Florida’s corporate statute, 
including a proposal to allow Florida 
public corporations to form holding 
companies without requiring share- 
holder approval, under certain circum- 
stances, and a proposal to modify 
Florida’s shareholders agreement stat- 
ute (F.S. §607.0732) to allow any type 


During the last 
18 months the 
Business Law 

Section has been 
conducting a 
comprehensive 


study of Florida’s 
post-judgment 
collection remedy 
laws 


of provision in a shareholders agree- 
ments among the shareholders of a 
closely held company to the extent that 
such provision does not violate public 
policy. 

All of these proposals reflect the hard 
work and effort of our substantive law 
committees, which in connection with 
our proposed legislation, are put to the 
test to make sure that the legislation 
which we propose is well-thought-out 
and makes sense. In proposing legisla- 
tion, our section presents an analysis 
of the bill containing useful commen- 
tary and legislative history, in order to 
assist the members of the legislature, 
and the staffs of the legislative commit- 
tees reviewing our section’s legislation, 
in understanding the background of the 
particular proposal. 

Additionally, our section actively fol- 


lows pending bills which are considered 
to be of interest to Florida business law- 
yers. Our legislation committee, which 
is chaired by Thomas B. Mimms, Jr., 
meets weekly during the legislative 
session by telephone conference call 
with our legislative consultant, Linda 
McMullen, to review proposed legisla- 
tion which has been filed and to deter- 
mine what the section’s position should 
be in regard to that proposed legisla- 
tion. Our section is also called upon on 
a regular basis to assist various legis- 
lative committees in understanding the 
issues raised by particular bills and in 
making sure that the bills work as in- 
tended. 

During the last 18 months, one of our 
section’s special committees has been 
conducting a comprehensive study of 
Florida’s post-judgment collection rem- 
edies laws. This committee, which is 
chaired by Michael G. Williamson, has 
been diligently studying this area of 
the law and expects to present pro- 
posed legislation for consideration by 
our substantive law committees at the 
Bar’s Annual Meeting in June, with the 
hope that our section will be in a posi- 
tion to present for consideration by the 
Florida Legislature during the 1998 
legislative session proposed legislation 
to rewrite this area of the law in a co- 
ordinated fashion. 

One of the primary roles which our 
section plays is to present quality CLE 
programs for our members on substan- 
tive topics of interest. In this regard, 
during the 1996-97 Bar year, our sec- 
tion will present 12 CLE programs cov- 
ering a wide range of substantive top- 
ics. I want to personally thank each and 
every program chair and speaker who 
took time this year out of their busy 
schedules to prepare materials for and 
to speak at one of our seminars. I truly 
appreciate and applaud your efforts. 

In August 1996, the section held the 
Second Annual Business Law Section 
Retreat at the Ritz-Carlton in Naples. 
The retreat, which had a CLE compo- 
nent, as well as a recreation component, 
and included a meeting of our section’s 
executive council, focused attendees on 
the business of law. Speakers on the 
state of the legal business, on technol- 
ogy and on ethics spoke at the retreat. 
Many of the attendees of the retreat 
brought their families, and a good time 
was had by all. 

The section’s 1997 retreat is currently 
being planned. It is anticipated that the 
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section’s 1997 retreat will combine 
meetings of our section’s substantive 
law committees with a CLE component, 
a recreational component and a meet- 
ing of the section’s executive council. 
The section’s 1997 retreat is scheduled 
for August 15-17, again at the Ritz- 
Carlton. More will follow regarding the 
1997 retreat in the near future, but 
please hold the dates. 

Our section publishes three publica- 
tions. The Publications Committee, 
which is chaired by Mindy Mora, is re- 
sponsible for the production of The 
Quarterly Report, which brings useful 
information to our members regarding 
topics of interest to them, as well as for 
the quality articles presented by our 
section in the Florida Bar Journal. We 
also produce periodic reports on bank- 
ruptcy and intellectual property cases 
which are available through our pro- 
gram administrator, Yvonne Sherron, at 
the Bar office. These publications are 
excellent and extremely useful to our 
members and the section owes thanks 
to those who help to produce them. 

The effective operation of the Busi- 
ness Law Section takes the dedicated 
leadership of more than just its chair. 
It takes the hard work of all of our mem- 
bers who participate in our committee 
activities, as well as the work of the 
members of our executive council. I am 
particularly indebted to Chair-Elect 
Roberta A. Colton and Secretary-Trea- 
surer Stephen D. Busey, and to the 
members of our Executive Council, for 
their support and assistance during my 
term as Chair. I also want to thank 
Yvonne Sherron for her efforts on be- 
half of our section. It is Yvonne’s efforts 
that keep the multitude of details to- 
gether which make up our activities, 
and we would not be nearly as success- 
ful without her efforts. 

I hope that business lawyers who are 
not currently participating in our 
section’s activities will consider becom- 
ing involved. I also hope that business 
lawyers who are not presently members 
of our section will consider joining us. 
Participation in our section’s activities 
can be fun, informative and profession- 
ally rewarding. By attending the meet- 
ings of our substantive law committees, 
you learn about current topics of inter- 
est in the law. You also get to network 
with other lawyers from around the 
state who practice in your substantive 
area. Participation can also be profes- 
sionally rewarding, whether that par- 
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ticipation is writing an article for the 
Quarterly Report or the Bar Journal, 
speaking at a seminar, or working on 
drafting proposed legislation. I can as- 
sure you that the benefits of section 
involvement will be well worth the in- 
vestment of time which you will make 
in this organization. 

In closing, I want to thank the mem- 
bers of our section for the honor and 
privilege of having served as your chair. 


Puiuie B. ScHWARTZ 
Chair 


City, County and 
Local Government 


Law 

The City, County and Local Govern- 
ment Law Section, approaching both its 
25th anniversary and the 1,200-mem- 
ber mark, enjoyed a thriving program 
of longstanding activities and new ini- 
tiatives this Bar year. While continu- 
ing its traditional service to lawyers 
involved in local government law prac- 
tice, the section also broadened its ef- 
forts to foster members’ professional 
ties to the bench, to our local commu- 
nities, and to colleagues. 

Connecting us to one another 
through cyberspace, the section went 
on-line early last summer with its own 
website. Assistant Dade County Attor- 
ney Craig Coller and Vero Beach City 
Attorney Robert Sechen prepared the 
website and worked through the year 
to expand and update the site. Acces- 
sible by hypertext link through The 
Florida Bar’s homepage, the site con- 
tains excerpts from the section’s most 
recent newsletter, as well as other use- 
ful section information. 

In late summer, the section welcomed 
the 46-member charter class of Florida 
Bar board certified city, county and lo- 
cal government lawyers. Certification 
committee chair Michael Grogan and 
several section members who are rec- 
ognized local government law practitio- 
ners spent long hours grading the ini- 
tial exam, then many more hours 
preparing the May 1997 exam. Pinellas 
County Attorney Susan Churuti, who 
organized the section’s successful first 
certification exam review course, was 
again tapped to organize and present 
this year’s review course in early May. 

Throughout the year, traditional 
CLE programs and publications formed 
the backbone of the section’s activities. 


The 22nd Annual Public Employment 
Law Seminar, sponsored jointly with 
the Labor and Employment Law Sec- 
tion, was held in Tampa in October. In 
November the section held its annual 
joint seminar on land use law with the 
Environmental and Land Use Law Sec- 
tion. The section’s biennial public fi- 
nance seminar, scheduled for August 
1997, was already well underway at the 
close of the year. Appreciation is due 
Michael Grogan, Jonathan Johnson, 
Alexandra MacLennan and Assistant 
Manatee County Attorney Mark 
Barnebey for these excellent programs. 
Special thanks are also due to Mark 
Barnebey for a thorough multi-year 
analysis of the section’s CLE programs, 
aimed at finding out what members 
liked and found most helpful. 
Exceptionally meaningful for the sec- 
tion was the 25th anniversary celebra- 
tion banquet, held in May in Orlando 
in conjunction with the 20th Annual 
Local Government Law in Florida 
Seminar. On hand for the reunion were 
many former section chairs and other 
long-time friends. Gainesville City At- 


torney Marion Radson organized this 
outstanding seminar and special 
evening. 

For the 13th year, the section collabo- 
rated with the Stetson Law Review to 
publish the annual Local Government 
Law Symposium issue, a nationally rec- 
ognized local government law resource 
provided to all section members. Sec- 
tion volunteers coordinating the annual 
law review issue were Stetson Univer- 
sity College of Law Professor James 
Brown, Broward County Attorney John 
Copelan andAssistant Pinellas County 
Attorney Mary Julianne Yard. Thanks 
to Jane Hayman and David Ramba of 
the Florida League of Cities, members 
also received an expanded newsletter 
several times this year. 

Spearheading an innovative outreach 
to Florida’s public schools was Denise 
Ganz, who coordinated the section’s 
work with the Florida Law-Related 
Education Association. Section volun- 
teers helped to staff Project Citizen, a 
local government law program pre- 
sented in numerous middle schools 
throughout Florida. Later in the year 
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plans were underway to provide section 
volunteers as long-term advisors and 
participants in many of Florida’s 40 law 
magnet public school programs. 

After revitalizing the program last 
year, Manatee County Attorney Chip 
Rice continued the section's law student 
achievement award program, which 
recognizes outstanding students in lo- 
cal government law courses at law 
schools throughout Florida. Through 
this program, cash scholarship awards 
were presented to several students at 
Florida’s law schools. 

Finally, two section members deserve 
recognition for initiating the section’s 
bench and bar program. Hillsborough 
County Attorney Emeline Acton suc- 
cessfully launched an effort to provide 
section resources to the circuit court 
judiciary on complex and cutting-edge 
local government law issues, via the 
annual statewide circuit court judges’ 
conference. Thomas Pelham took on the 
arduous task of surveying the member- 
ship and beginning to design a func- 
tional pro bono service program for sec- 
tion members, many of whom seek 
special pro bono opportunities due to 
their public sector law practices. 

None of these section accomplish- 
ments could have been achieved with- 
out skilled and cheerful coordination by 
section administrator Fay Yenyo. Her 
talent, dedication and patience have far 
exceeded the bouads of obligation, and 
have earned for her the entire section’s 
gratitude and personal affection. 

Truly the section’s successes this year 
were due to the unity and commitment 
of the executive council, committee 
chairs and section volunteers. Under 
the creative and capable leadership of 
Chair-Elect Marion Radson, the City, 
County and Local Government Law 
Section will continue next year to en- 
hance the practice of local government 
law throughout Florida. 


ARMSTRONG COFFEY 
Chair 


Criminal Law 

Something old, something new, some- 
thing borrowed, and something blue. 
No, I am not talking about a wedding. 
I am describing the past year for the 
Criminal Law Section. We continued 
successful programs initiated new ones, 
borrowed an idea from another section, 
and used a blue logo on our section let- 


terhead. The result was a great year. 

Let’s start by discussing the old. (No 
jokes about my age, please.) The 
section’s primary goal this year was to 
make significant strides toward secur- 
ing permanent funding for our much 
acclaimed Prosecutor/Public Defender 
Training Program, held annually at the 
University of Florida for the past 20 
years. We have done so, raising over 
$300,000 in contributions and commit- 
ments. Among the groups that have 
helped us in this effort are The Florida 
Bar Board of Governors, the Young 
Lawyers Division, the Government 
Lawyer Section, the Florida Prosecut- 
ing Attorneys Association, the Florida 
Public Defenders Association, and the 
FloridaAssociation of Criminal Defense 
Lawyers. Although we still have work 
to do in this area, we have certainly 
insured that the program will continue 
well into the 21st century. 

The program itself was held last Au- 
gust, and, again, provided important 
and needed training for attorneys serv- 
ing the public in the criminal law 
sphere. As usual, the faculty included 
many of the finest prosecutors, private 
attorneys, public defenders, judges and 
law professors in the state. Gerry 
Bennett continues to head the program 
and continues to do an outstanding job. 

Another section activity that has 
been around for a long time is our Selig 
I. Goldin Award, given annually to an 
individual who has had a major impact 
on the criminal justice system of this 
state. I am extremely pleased that 
when the award is presented at this 
year’s annual meeting, the recipient 
will be a person who has not only had 
such an impact, but who has been such 
an important part of the section over 
the years, Judge Stan Morris. I cannot 
think of a more worthy recipient. 

The new? An emphasis on dealing 
with the problem of domestic violence. 
Our efforts in this respect included the 
cosponsorship with the Family Law 
Section of an all-day CLE program on 
the subject and the publication of a spe- 
cial edition of our newsletter dealing 
with the area. Kudos to Harvey Sepler 
for his work on the CLE program and 
to Doug Duncan for serving as guest 
editor for the special edition of the 
newsletter. 

Speaking of the newsletter, let’s call 
it something old that has become some- 
thing new. Thanks to Ivy Ginsberg 
Shanock, who has taken over as editor, 
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and who has gotten that publication 
back to the level where it used to be. 
Ivy made sure that it was published 
regularly and that it contained articles 
of interest and assistance to our mem- 
bership. 

Borrowed is perhaps a kind term for 
an idea we appropriated from the City, 
County and local Government Section. 
For years, they have produced an out- 
standing publication, a local govern- 
ment law symposium issue of the 
Stetson Law Review. One of my major 
goals for this year was to put out a 
criminal law symposium issue of a law 
review. Thanks to the efforts of numer- 
ous writers, by the time you read this 
report, the first (and hopefully annual) 
criminal law symposium issue of the St. 
Thomas University Law Review will 
have been published and distributed to 
all section members. The faculty and 
law review at St. Thomas, especially 
Law Review Editor Jessica Fonseca 
Nader, have worked very hard to make 
this happen and deserve a tremendous 
amount of credit for their efforts. 

Blue? Not me. My tenure as chair of 
this section has been an extraordinar- 
ily rewarding experience. My thanks to 
the membership for affording me the 
honor and privilege of allowing me to 
serve in that capacity. 


Antuony C. Musto 
Chair 


Elder Law 

Where were you on March 10, 1997? 
Members of the Elder Law Section were 
having our first telephone conference 
with our newly hired political consult- 
ant. We have come a long way! The E]l- 
der Law Section has now contracted 
with our first political consultant to 
assist in the numerous proactive and 
reactive positions that we are taking 
with regard to the legislation affecting 
our constituency, the elder law clients, 
and the elder law attorneys. The active 
involvement with legislation has been 
of paramount importance for all of us 
over the years, but this year we were 
able to commit even further. 

Through the guidance of Mary Alice 
Ferrell, the section’s substantive vice- 
chair, and Lauchlin Waldoch, the legis- 
lative chair, we hosted the first ever- 
legislative day seminar in Tallahassee 
for the section and apparently for any 
section of The Florida Bar. In October, 
approximately 25 members of the E]l- 
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der Law Section, at their own expense, 
attended a day-long seminar that 
demystified the Florida legislative pro- 
cess. We met with lobbyists, staff mem- 
bers of committees, members of the leg- 
islature and others to assist us and 
assist them in knowing who we are and 
what to do with regard to legislation. 
This was prior to the retention of a lob- 
byist and assisted us greatly in that 
endeavor. The Legislative Seminar for- 
mat has been furnished to other sec- 
tions through the Council of Sections 
and will be adopted by several sections 
of the Bar to assist them in their politi- 
cal efforts. 

We have been asked and have been 
approved to provide technical legisla- 
tive assistance on a variety of Elder 
Law issues. We are also taking a strong 
position in supporting the repeal of that 
portion of the federal bill, H.R. 3103 
(Kennedy-Katzenbaum Act), which im- 
poses criminal penalties on an indi- 
vidual who otherwise legitimately 
transfers assets in order to become eli- 
gible for medical assistance under a 
state plan. This criminalization issue 
has had a chilling effect upon us coun- 
sel as well as our clients. Our chair- 
elect, Charlie Robinson, has been ad- 
dressing the effects of that statute on 
parties concerned. Charlie participated 
in a widely publicized community con- 
ference in Tampa dealing with the 
Medicaid issues and the effects on the 
elderly. Although this was a potential 
hornet’s nest, Charlie spoke clearly and 
emphatically for the elderly and the 
benefits that some derive through our 
Medicaid system. Yea, Charlie! 

As our section has grown in numbers 
and in importance, we are being called 
upon by all segments of our commu- 
nity to assist in elder law issues. Mem- 
bers of the section have been called 
upon to speak on a variety of topics 
dealing with the elderly from Medic- 
aid, Alzheimer’s disease, housing is- 
sues, guardianship issues, family law 
issues, insurance questions, trusts, and 
even immigration concerns as related 
to benefits. We are being recognized for 
our expertise locally, statewide and 
now nationally. Our involvement is le- 
gion. 

As you can read, the section has 
“come along way” in the last seven 
years by building on the work of the 
initial Elder Law Committee and then 
upon the work of each of the past chairs 
of the section. We have grown rapidly 


and are pleased to continue to give our 
members substantive support and some 
networking capabilities, as well. Keep 
reading and you will see what else we 
are doing. 

Through the hard work of Jack 
Rosenkranz, we have developed a list 
serve for all members with e-mail. Par- 
ticipation is as easy as contacting Jack 
or the Florida Bar administration with 
your e-mail address. We are also in the 
process of exploring the concept of a 
chat room for certain committees and 
possibly to discuss legislative issues. 
We also utilize teleconferencing as of- 
ten as we can since we have such a di- 
versified geographic area for member 
involvement. This is working extremely 
well too. Between these items all mem- 
bers can participate and not necessar- 
ily spend a great deal of time or money 
for their participation. 

Our newsletter, The Elder Advocate 
is being produced and furnished to our 
membership for education and informa- 
tion. Although our professional editor 
had to resign because of health reasons, 
Tom Rezanka has volunteered to be the 


editor of the newsletter and is doing 
Herculean job. Thank you, Tom! The 
newsletter was a pet project of our im- 
mediate past chair, Phil Baumann, and 
we are trying to keep his goal and as- 
sure that newsletters are regular for 
our section. We have also had an article 
written by Nicola J. Boone for the Bar 
Journal. All issues dealing with publi- 
cations are being overseen by Ken 
Rubin, the secretary of the section. 
Chris Likens, as public relations 
chair, has been making sure that the 
section is developing a strong image in 
the Bar. He is also securing the print- 
ing of new substantive brochures for lay 
persons. Scott Solkoff wrote a pamphlet 
for printing yy The Florida Bar on the 
dur:ible »ower of attorney. Not an easy 
task to put it in everyday language. In 
addition, Liz Diamandis as directory 
chair offers a new improved directory 
for the 1997 membership, including e- 
mail addresses, more effective attorney 
listings and heading topics. You should 
all have your copies in your offices now. 
If not, join the section and get one. This 
year for the first time we are dissemi- 
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nating directories to the out-of-state 
practitioners and have acquired adver- 
tisers and sponsors to help underwrite 
the costs of the directory. 

We have commenced very effective 
mentoring programs through the efforts 
of Sherri Lund Kerney. Areception was 
held for all of the mentor participants 
at our Midyear Meeting of The Florida 
Bar in January. Mentors and partici- 
pants were able to meet and socialize, 
some for the first time. Speaking of the 
Midyear Meeting, we held our commit- 
tee and section meetings at the Indian 
Creek Hotel in Miami Beach and de- 
veloped a retreat-like atmosphere for 
learning and networking. The section, 
during the Midyear Meeting, also had 
an extremely well-attended CLE 
chaired by our administrative chair, 
Julie Osterhout, and Nicki Boone. We 
had national and statewide speakers 
for the CLE program. Our CLE pro- 
grams have expanded to work with 
other sections. RPPTL joined us for a 
guardianship seminar, chaired by Joan 
Hook. In September, we held a joint 
seminar at the annual conference of the 
Florida State Guardianship Associa- 
tion, with Ed Boyer and Michael 
Connors chairing the well- attended 
CLE for attorneys and other profession- 
als in the field. We have also developed 
CLE programs with the Agency on the 
Council of Aging and others under the 
direction of Enrique Zamora. The at- 
tendance has been extremely high and 
the areas have been well-received. This 
year, for the first time ever, we have had 
a joint session with the New York State 
Bar on elder law issues in March in 
Orlando. This was chaired admirably 
by Becky Morgan and Ray Parri. There 
was a phenomenal turnout and a good 
networking source for all concerned. 

The certification process started over 
the last year or two is now coming to 
fruition, with the hopes that we will 
have approval for Elder Law certifica- 
tion by the Florida Supreme Court this 
month. We will then, through the guid- 
ance of our chair- elect, Charlie F. 
Robinson, commence the process of 
meeting the criteria for certification 
and the drafting of the examination 
which we hope will take place in 1998. 

As our section grows and exceeds the 
1,400-member mark, we have not lost 
sight of the needs of our membership 
and providing membership services. We 
are endeavoring to expand those ser- 
vices and look forward to our members 


indicating more of our needs and our 
ability to respond to those requests. 

As I step down from the helm of the 
section, I am quite honored and pleased 
to have been part of this section. How- 
ever, I must equivocally thank, on be- 
half of the entire section, Pat Stephens, 
our Florida Bar administrator, from the 
inception of the section, until her res- 
ignation this year to take a lateral 
transfer within the Bar. This section 
could not be where it is today without 
the hard work of, and dedication of Pat 
Stephens, who has given more than just 
being an administrator and has gone 
above and beyond required tasks to 
assist us in our growth, not only in size, 
but in quality. To Pat, we wish you well 
and thank you! 

Finally, the excitement only contin- 
ues! Chair Elect Charlie Robinson is a 
very active member of The Florida Bar, 
the American Bar Association, the Na- 
tional Association of Elder Law Attor- 
neys, and is a recognized national 
speaker on elder law issues and other 
related areas. Having worked with him 
and the entire executive board over 
these years, I know that the growth of 
the section will be exponential under 
his guidance and leadership. 

Join us and continue to grow and 
learn with the membership! 


RicHarpD C. MILSTEIN 
Chair 


Entertainment, Arts 
and Sports Law 


For the second year, the section co- 
sponsored the Southern Regional En- 
tertainment and Sports Law Seminar, 
November 12-16, 1996 in San Juan, 
Puerto Rico. The Georgia and Tennes- 
see entertainment bar sections were co- 
sponsors and over 80 attorneys at- 
tended the three-day event. Section 
members Louis Tertocha, Richard 
Wolfe, Stephen Carlisle, Bette Conrad 
and myself were featured speakers at 
this tri-state conference. 

On March 28, 1997, the section pre- 
sented “Florida Film and Television 
Perspectives, Practitioners, Producers 
and Prosecutors Cast Light on Televi- 
sion: Tarzan; Independent Film: 
Curdled; Studio Files: Rosewood and 
the Dark Side in U.S. v. Hugh Parks, et 
al.” The Seminar was held in the pro- 
duction facilities of Century III at Uni- 
versal Studios Florida in Orlando and 
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over 40 attorneys attended. John 
Christensen chaired this excellent and 
practical seminar. Special thanks goes 
to Assistant U.S. Attorney Cynthia 
Collazzo, the lead prosecutor on U.S. v. 
Hugh Parks for her discussion of that 
case. Also, thanks to section members 
Raul Puig and John Maass for showing 
clips from and discussing the film 
Curdled that they produced with 
Quentin Tarantino. 

On April 30, 1997, David Ellis pre- 
sented “Intellectual Property Law for 
the Entertainment, Arts and Business 
Lawyer” in Tampa and the section pre- 
sented “Sports Law ’97" at the Miami 
Dolphins training facility on May 2 and 
3. Ted Curtis, Bernie Siegal and Joe 
Whitehead co-chaired this unique semi- 
nar for the second year and all attend- 
ees enjoyed the behind the scenes look 
at Dolphins football, as well as golf at 
the home of Caddyshack at Rolling 
Hills Country Club. 

Our section is over 800 members 
strong and still growing. Regionally, we 
continue to expand as more attorneys 
statewide explore entertainment and 
sports law as a specialty. We encourage 
all Bar members to attend our activi- 
ties and seminars. You will find them 
not only educational, but naturally en- 
tertaining as well. Please note that our 
annual retreat will be held this year at 
the Sanibel Harbor Resort the weekend 
of August 15, 1997. Finally, the section 
would like to thank program adminis- 
trator Terrie McCullough for continu- 
ing her fine work on our behalf. 


GREG GALLOWAY 
Chair 


Environmental and 
Land Use Law 


This year the Environmental and 
Land Use Law Section marks its 25th 
anniversary of providing services to 
Florida’s environmental and land use 
lawyers. From its humble beginnings, 
the section is now composed of over 
2,000 environmental and land use prac- 
titioners from state and local govern- 
ments; academia; public interest envi- 
ronmentalists; pro bono advocates for 
the poor; large, medium, and small firm 
private practitioners; and affiliate con- 
sultants and scientists in the environ- 
mental and land use fields. 

The extraordinary diversity of envi- 
ronmental and land use practitioners 
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is reflected in the section’s executive 
council, where members advocate their 
various professional agendas through 
Council meetings and committee work. 
The committees of the section reflect 
these diverse agendas and undertake 
substantive projects and activities to 
serve section members, the Bar, and the 
public. 

This year, the section has established 
a website. Although up and running, 
the website is still expanding. The site 
contains detailed information on a va- 
riety of section activities. CLE work- 
shop and seminar topics and dates are 
also available. Please visit us at http:// 
www.eluls.org. 

High quality CLE programs continue 
to be a hallmark of the section’s activi- 
ties. This year, the section will sponsor 
four seminars and five workshops on a 
variety of topics of interest to environ- 
mental and land use practitioners. The 
section’s two-volume CLE manual on 
environmental and land use law is cur- 
rently under revision and, over the next 
two years, will be completely rede- 
signed and rewritten with many new 
topics and authors. 

This year, the section continues its 
tradition of providing scholarships to 
six of Florida’s law schools, and will 
continue its sponsorship of an annual 
writing contest among those schools for 
papers on environmental and land use 
law issues. The winning paper is pub- 
lished in the Bar Journal. Most issues 
of the Journal feature an article by a 
section member on topical environmen- 
tal and land use issues. 

Membership has been a major focus 
of the section this year. The section is 
working to increase the diversity of sec- 
tion membership, and this year’s ef- 
forts focus on bringing more minorities 
and in-house corporate counsel into the 
section. 

The section continues to produce its 
Environmental and Land Use Law Re- 
porter. The Reporter provides updates 
on environmental and land use agen- 
cies, case law, and legislation. 

The section’s Committee on Access to 
Justice works with the Legal Environ- 
mental Assistance Foundation, and its 
president, Suzi Ruhl, to provide pro 
bono legal services to poor communi- 
ties with environmental problems. 
LEAF is located in Tallahassee, but 
provides services to communities 
throughout Florida. 

In addition to the section’s lawyers, 


more than 200 scientists and consult- 
ants, from the entire spectrum of envi- 
ronmental and land use services, par- 
ticipate in section activities as affiliate 
members. The affiliates share their 
expertise with section members, and 
are in the process of developing an on- 
line directory of consultant services and 
expert witnesses to assist the section’s 
lawyers on technical and scientific mat- 
ters. Finally, I would like to give 
personal thanks to the section leader- 
ship, including the officers, executive 
council, and committee chairs. Section 
members have no idea how hard these 
volunteers work, with a constant focus 
on the quality of services provided by 
the section to increase the quality of 
practice for section members and all 
members of The Florida Bar. These sec- 
tion leaders deserve our praise and our 
gratitude. 


Dennis M. Stotts 
Chair 


Family Law 
The Family Law Section is the fourth 
largest section of the Bar, boasting a 


membership of about 3,500, with more 
than 100 affiliate members. In its 24th 
year, the section finds itself governed 
by an executive council numbering 28, 
with four officers and 22 committees. 
The work of the section this year has 
focused on the need to address with ef- 
ficiency, issues that have never before 
been successfully confronted. Commit- 
tees have worked on weekends and af- 
ter hours to meet the needs of members 
and the requests of legislators who have 
asked for assistance when proposing 
answers to the sensitive problems at 
hand. 

Much of the framework for a success- 
ful year was implemented by our im- 
mediate past-chair, recently elected 
Judge Renee Goldenberg, whose posi- 
tive efforts and remarkable efficiency 
paved the road for years to come. The 
Legislation Committee, ably chaired by 
Jeffrey Wasserman and co-chaired by 
Jane Estreicher and General Master 
Robert Jones, has answered the call 
once again as bills proposed by legisla- 
tors have been reviewed and discussed 
within days of their creation. In those 
instances where necessary and permit- 


experts. 


erage disputes. 


For information, contact: 

Edward W. Siver, CPCU, CLU or; 
Jim Marshall, JD, CPCU, ARM 
9400 Fourth Street North 

St. Petersburg, Florida 33702 
Telephone: (813) 577-2780 
Facsimile: (813) 579-8692 

E-Mail: Sivercon@mindspring.com 


WHEN YOU NEED 
EXPERTS WHO 
UNDERSTAND BOTH 
INSURANCE AND THE LAW... 
YOU NEED SIVER 


Siver Insurance Consultants brings an entirely new meaning to insurance litigation sup- 
port. Our professional staff includes senior consultants with both a law degree and insur- 
ance industry experience. This combination allows us to furnish both consultation and 
expert testimony. We can assist in developing theories of recovery and damages, anticipa- 
tion of defenses, coverage interpretations, discovery strategy and in locating appropriate 


Typical Siver involvement may include: insurance industry custom and practice; bad 
faith; agent/broker malpractice; claims-made issues; products liability; premium contro- 
versies; insurer insolvency; directors’ and officers’ liability; controverted claims; and cov- 


Our counsel is particularly valuable to litigators because we actively consult on a 
daily basis with our corporate and government clients concerning matters of property and 
liability insurance, risk management, employee benefits, disability income and life insur- 
ance. Therefore, our analyses and opinions are based on current and first-hand experience. 
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ted, amended language has been 
drafted at the request of a legislator 
and sent with the promise of additional 
assistance as needed. 

An Adoption Task Force chaired by 
Arlene Hubert was created last year to 
discuss and assist in the drafting of 
proposed legislation designed in part to 
end the problems experienced by adop- 
tive parents who face the threat of fu- 
ture litigation as purported natural 
parents seek to intervene in the pro- 
cess years after the adoption was 
granted. The committee consisted of 
persons throughout the state whose 
interests supported the rights of all 
potential parties to the adoptive pro- 
cess. The section paid the expenses for 


The Adoption 
Task Force 
consisted of 
persons 
throughout the 
state whose 
interests 


supported the 
rights of all 
potential parties 
to the adoptive 
process 


many of those persons to attend each 
meeting, as it was important to give the 
highest possible level of expertise and 
diversity of view as each issue was ad- 
dressed. A final report has been re- 
viewed by the executive council, and 
work is now being done drafting pro- 
posed legislation. 

The Family Court Rules Committee, 
chaired by Scott Rubin and Michael 
Gora, has reviewed in detail the new 
rules and has recommended changes 
which, if implemented, will make it 
easier and less expensive for practitio- 
ners and their clients to complete the 
divorce process in a timely and efficient 
way. By the same token, the section has 
addressed the problem of divorce and 
is in the process of implementing edu- 
cational programs to discourage divorce 
and to encourage better communication 
among persons intending to marry. 


24 


The Ethics and Attorney’s Fees Com- 
mittee is chaired by Judge Lisa Kahn, 
whose leadership and organizational 
skills were invaluable to the work un- 
dertaken thus far. Recently, on a Sun- 
day, committee members from through- 
out the state met to discuss and draft a 
model fee agreement which would sat- 
isfy the needs of potential clients, the 
Bar, and the lawyers whose skills are 
needed. The work was completed in 
large part that day due to the extraor- 
dinary efforts of Judge Arthur H. Tay- 
lor, Judge Kahn, Robert M. Shalhoub, 
Jeff Wasserman, Gean C. Junginger, 
Jr., Jeannie Etter, Brenda Shapiro, 
Michelle Pivar, Paulette R. Pace, 
Michael A. Robinson and Richard B. 
Kay, who chaired the unusual and in- 
spirational event with grace and intel- 
ligence. The product of their work was 
discussed at the annual retreat inApril 
at the PGA National Resort & Spa, 
Palm Beach Gardens. Ultimately, The 
Florida Bar will be asked to assist the 
section with the final wording, as it is 
the desire of the section to create a 
model agreement which recognizes the 
needs of the general public for inexpen- 
sive and efficient legal services defined 
by ethics and supported by Bar leader- 
ship working together with the section. 

The Mental Health Professionals 
Committee, chaired by Charlotte 
Karlan and Dr. Deborah Day, and the 
Long Range Planning Committee, 
chaired by Michelle Kohn, examined 
the issue of visitation guidelines and 
shared parenting during the past year. 
Is shared parenting really working, 
and, if not, how can the concept be im- 
proved? Here, the expertise of family 
law practitioners and mental health 
experts was blended to yield a product 
which makes our section proud. 

Harvey Baxter chairs the Support 
Issues Committee. His committee has 
become more active than ever before as 
it tries to answer the need for a new 
support formula in a blended family 
support case with a revised and com- 
prehensive formula. 

Evan Marks and Judge Mark Polen 
have again done a wonderful job as co- 
chairs of the Bench-Bar Committee. 
This committee allows an open line of 
communication between judges and 
lawyers, with a goal of improving the 
teamwork of both and, therefore, the 
quality of attorney presentation and 
resolution. 

Ann White, following Judge Kahn as 
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chair of the Domestic Violence Commit- 
tee, has done a marvelous job, includ- 
ing the organization and presentation 
of a domestic violence seminar which 
was as thorough and well-done as any 
we have presented. 

The Family Law Commentator, ed- 
ited by Wendy Glantz and Sharon Tay- 
lor, has become an excellent publication 
which is now relied upon by the mem- 
bership and judges in family law with 
regularity. They have done an excellent 
job. 

The Continuing Legal Education 
Committee, chaired by Richard West 
and Caroline Black, has continued to 
be an important cog in the machinery 
of family law. In February, John Morse 
chaired the most successful family law 
certification review course ever held. 
These three individuals deserve a great 
deal of credit for their fine work and 
follow-through, which has made this 
year successful. 

Tom Purdo chaired the Children’s 
Code Project and created a detailed 
book outlining every statute in force in 
Florida pertaining to children. 

Commissioner Phil Schlissel de- 
serves mention, as he completed with 
polish, any task requested, and his ser- 
vice has been most appreciated this 
year. Commissioner Robert Jones has 
done a remarkable job of not only rais- 
ing issues which have plagued our 
membership in the past, i.e. credits 
upon sale of a former marital property, 
but has also taken the time to draft 
solutions to those problems. His work 
as Rules Committee co-chair and as a 
general member of the section merits 
special commendation. 

So much more should be said about 
the work undertaken this year. The of- 
ficers of the section have met continu- 
ously, with a goal of enhancing commu- 
nication and developing a vehicle for 
improving the response time of the sec- 
tion to issues being presented. Chair- 
Elect Deborah Marks, as always, has 
lent a special intelligence and enthusi- 
asm to the work of the section. We look 
forward to her year as chair. Jane 
Estreicher, secretary, has worked dili- 
gently not only at regular section 
events, but also at the Adoption Task 
Force meetings, which are long, com- 
plex and demanding for anyone, but 
especially for the person taking min- 
utes; that person is Jane. Anyone read- 
ing her minutes can see the quality and 
clarity of her work. Treasurer Ky Koch 
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has been working hard preparing our 
budget for next year while grounding 
us this year and keeping us fiscally 
sound. His timing, efficiency and lead- 
ership will be enjoyed by the section for 
the next several years. 

Doc Melton, our Bar liaison, is with- 
out parallel or peer. She has been ev- 
erything to the section and seems to 
have grown in her role as the year un- 
folded. Her organizational skills, will- 
ingness to work and her boundless en- 
thusiasm has generated a wonderful 
spirit of warmth and a high level of 
quality which our membership can ap- 
preciate at every turn. 

A frustration for all of us is that we 
are unable to reach many of you whose 
need to be heard is great. We need new 
blood, more attendees and improved 
structure as we advance our field of 
expertise. Our members will be heard, 
provided our membership remains as 
active and resilient in the years to fol- 
low. 

Martin L. Haines III 
Chair 


General Practice 

The General Practice Section’s mem- 
bership remains strong with over 1,577 
lawyers who have served their diverse 
clients interests in multiple areas of 
the law. The section services the gen- 
eral, solo and small firm practitioner 
through its publications, projects and 
continuing legal education seminars. 

The section has continued to co-spon- 
sor and undertake the Town Hall Con- 
ferences for solo and small firm practi- 
tioners. The section, through Frank 
Hall, continues to be instrumental in 
planning and presenting these confer- 
ences, which were presented in May in 
Miami, Orlando and Tampa. The con- 
ferences provide valuable information 
to enable the general, solo and small 
firm practitioner to compete in today’s 
marketplace and make use of today’s 
technology. 

The section’s annual Tradition of Ex- 
cellence Award was presented to Lewis 
Hill. Lewis Hill was a founding mem- 
ber of the General Practice Section and 
has dedicated his career in serving the 
Hillsborough County Bar Association, 
The Florida Bar, and moving the Gen- 
eral Practice Section ahead through 
both of his terms as chair. 

To enable members of the section to 


network and refer clients, an updated 
membership directory has been com- 
pleted and forwarded to all members. 
The directory contains not only perti- 
nent information regarding the names 
and addresses of the members but also 
information regarding concentration 
and certification of practice areas. 

The section has implemented its 
scholarship program for children of 
members of the General Practice Sec- 
tion attending law schools in Florida. 
The section has established eligibility 
standards, with the scholarship being 
administered by the law schools and 
awarded based upon financial need and 
academic excellence. 

The section has moved forward un- 
der the guidance of George Wilson with 
its development of an Internet 
homepage and expects to have the page 
up and running this month. The page 
should provide a direct link between the 
executive council and the section’s 
members, and allow the section to move 
forward in the next century to service 
its members through electronic me- 
dium. 


Our publications continue through 
articles in The BarJournal and our own 
General Practice Journal. David Donet 
has done an excellent job in continuing 
to present informative articles for our 
members in both publications. 

Through Craig Ferrante, chair of the 
section’s CLE Committee, the section 
has continued to offer outstanding 
seminars covering a wide spectrum of 
subjects and reflecting the needs of our 
members who, practice in multiple sub- 
ject areas. 

The section will present its annual 
General Practice Pro Bono Award this 
month. This project has been chaired 
by for many years by Jerry Curington, 
who continues to do an outstanding job 
in reviewing all of the many deserving 
programs seeking assistance. 

In recognition of our many members, 
our Bylaws Committee is seeking a 
change in the name of the section to the 
General Practice, Solo and Small Firm 
Section. This name change will be ef- 
fective at the annual meeting this 
month. 

The section continues to strive to ser- 
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vice its members by anticipating their 
needs and constantly reviewing the 
section’s existing programs and seek- 
ing new programs to provide further 
benefits to the members. As I approach 
the end of my term, I want to express 
my thanks to all of the members of the 
executive council for all of their help in 
implementing the many varied pro- 
grams of the section, to J. R. Phelps, 
director of LOMAS, who continues to 
assist our section in its varied projects, 
and especially to Fay Yenyo, our sec- 
tion administrator, without whose help 
all programs would come to a grinding 
stop. She is in many ways the heart and 
soul of our section and has made it pos- 
sible for the section to become so pro- 
ductive and successful. 


Timotuy S. SHAaw 
Chair 


Government Lawyer 

The Government Lawyer Section set 
a number of goals for itself this year. 
The number-one goal was to substan- 
tially increase membership. That hap- 


pened. The section gained more than 
200 new members this year. That rep- 
resents a one-year 35 percent increase 
in membership. Certainly a substantial 
part of that increase came about as a 
result of the joint dues program with 
the Criminal Law Section, which was 
initiated last year under then section 
Chair John Copelan. However, much of 
that growth can also be attributed to 
the grass-roots recruitment that section 
members did to add members to the 
section. The increase was greater than 
anyone in the section actually thought 
it could be. Other goals were to: 1) im- 
prove the newsletter; 2)expand the joint 
dues program; 3) get the section’s 
website up and operating: 4) continue 
the excellent CLE programs: and 5) file 
a report with the Florida Supreme 
Court about the barriers which exist for 
government lawyers who wish to pro- 
vide pro bono services. 

Although the section already had a 
good newsletter, improvement of the 
newsletter became a major goal. The 
newsletter is greatly improved. Section 
member Stephanie Daniel, an assistant 
attorney general in Tallahassee, has 
simply done a great job in revamping 
the newsletter. 

The joint dues program with the 


Criminal Law Section has been very 
successful and is being expanded. The 
section has reached an agreement with 
theAdministrative Law Section to have 
a joint dues program with that section 
starting next year. It will operate in the 
same manner as the program with the 
Criminal 

Law Section. Members of The Florida 
Bar can join the Government Lawyer 
Section and either the Criminal Law or 
the Administrative Law for $40. 

We were the second section in the Bar 
to have a website operating. When the 
section had some trouble with the origi- 
nal server, Jeanne Clougher, an assis- 
tant attorney general in Tampa, 
stepped in and transferred the site to 
her personal server. She is currently 
maintaining the site. We are in the pro- 
cess of resolving the problems and, 
hopefully, the site will return to the 
original server soon. In the meantime, 
you can find our site at: http:// 
www.members.aol.com/JClougher/ 
index.htm. 

The CLE Committee has continued 
its excellent work. This year the sec- 
tion tried an experimental program in- 
volving the Florida rules of court. This 
was the end of the four-year cycle for 
revisions of all the rules of court. The 
section thought there would be inter- 
est in having one seminar which dis- 
cussed each set of rules. Some limited 
market research the section conducted 
confirmed that fact. The section origi- 
nally planned to have this seminar in 
conjunction with the Midyear Meeting 
of The Florida Bar; however, there were 
a number of other sections which sched- 
uled seminars at that time and, ulti- 
mately, the section decided to conduct 
the seminar as a stand-alone seminar. 
That provided an opportunity for inno- 
vation. Instead of having the normal 
four or five speakers who speak in 
Tampa and then speak in Miami and 
then show the tape in a number of other 
cities, the section decided to have live 
seminars in Miami, Orlando and Tal- 
lahassee. That would allow local speak- 
ers, with whom people were familiar to 
speak on the individual rules of court. 
Diana Bock, an assistant attorney gen- 
eral in Tampa, agreed to take on this 
difficult scheduling problem. Three 
separate locations meant that instead 
of four or five speakers, Diana had to 
make arrangements to have 21 speak- 
ers, plus someone to introduce all of the 
speakers. After a lot of hard work, 
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Diana was able to arrange all three lo- 
cations. Enrollment in Tallahassee 
turned out to be very limited. The sec- 
tion decided, after speaking with Bar 
staff, to cancel that seminar. However, 
having multiple locations gave the sec- 
tion the flexibility to go ahead with the 
seminars in Miami and Orlando. The 
section’s annual forfeiture law seminar 
is going ahead in the spring. The sec- 
tion is trying to finalize arrangements 
for a constitutional law seminar. Next 
year the section plans to reinstitute its 
“Demystifing the Legislature” seminar 
and, as we have done in the past, hold 
a seminar on the open records and open 
meeting laws. 

When the Supreme Court passed its 
rules regarding pro bono service, Jus- 
tice Rosemary Barkett wrote a special 
concurring opinion which, among other 
things, requested that the Government 
Lawyer Section come back to the court 
in a few years with a report about the 
difficulties involved in government law- 
yers providing pro bono services. Judge 
Peggy Quince of the Second District 
Court of Appeal agreed to chair a spe- 
cial committee this year to draft such a 
report. We hope to prepare a final re- 
port and submit it to the Board of Gov- 
ernors and the Florida Supreme Court 
by the end of this Bar year. The com- 
mittee is hard at work and, hopefully, 
that report will be done in time. 

Finally, on behalf of all members of 
the section, I would like to thank E. Jon 
Whitney, general counsel at the Depart- 
ment of Highway Safety, Tallahassee, 
for his work as the section’s liaison to 
the Board of Governors. No one has 
done more to help articulate the prob- 
lems that government lawyers face ev- 
ery day. More importantly, Jon served 
as an excellent example of the section’s 
overriding primary goal, i.e., to increase 
the awareness, perception and profes- 
sionalism of government lawyers with 
the Bar, our clients and the public. Jon 
will not be returning to the Board of 
Governors. The section will sorely miss 
his presence there. Thanks, Jon. 

The section truly is at a turning point 
in its history. Membership is up and 
seems likely to grow even higher next 
year. We have made significant strides 
advancing the issues that face all gov- 
ernment lawyers, not just those who are 
members of the section. 


Tuomas D. 
Chair 
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Health Law 


As a relatively new section of The 
Florida Bar, the Health Law Section 
continues to grow. This year, we have 
more than 1,200 members, with diverse 
interests in the health law field, from 
lawyers who practice in big and small 
law firms, in-house counsel for hospi- 
tals, managed care entities, teaching 
institutions and the like, solo practitio- 
ners, and governmental attorneys. Our 
members continually tell us that the 
section presents them with unique op- 
portunities to network with other at- 
torneys in the same field around the 
state, and to participate in worthwhile 
educational opportunities. 


Our primary focus continues to be our 
CLE programs, and we have made an 
effort this year to present timely pro- 
grams with recognized speakers. In 
January, we co-sponsored a seminar on 
antitrust in the health care industry, 
which included as speakers represen- 
tatives from the Department of Justice, 
Federal Trade Commission, Florida 
Attorney General’s Office, as well as 
attorneys from both the plaintiff and 
defense perspective. We also presented 
a five-hour seminar on managed care, 
which included practical presentations 
on managed care contracting from the 
payor and provider’s point of view, theo- 
ries of managed care liability, 
credentialing liability and physician 
incentive plans. Most recently, our 
seminar on medical records law and 
practice provided practical guidance to 
attendees on issues of Florida medical 
records law, including confidentiality of 
HIV and AIDS information and sub- 
stance abuse and mental health 
records. 


Our CLE Co-Chairs, Stephen Siegel 
and Michael Bittman, have worked dili- 
gently to put these programs together 
and we are indebted to them for their 
fine service. In the future, we are look- 
ing to co-sponsor seminars with medi- 
cal-related groups, and we also hope to 
be able to offer more advanced level 
courses to meet the needs of those at- 
torneys who must obtain advanced 
credits for ongoing board certification. 

While we have not been engaged in 
active lobbying or advocacy in the leg- 
islative arena this year, we have ob- 
tained the approval of the Bar to serve 
as a technical resource for the legisla- 
ture and various administrative agen- 


cies. We believe that our membership 
can be a valuable information source 
to these entities, and we look forward 
to developing this program. 

In January the executive council held 
a long range planning retreat where we 
reviewed our revised committee/divi- 
sion structure adopted in 1994. We con- 
cluded that the new structure, as a 
whole, is working effectively and is al- 
lowing more of our membership to be- 
come involved in section activities. We 
continue to publish a regular newslet- 
ter which contains articles on substan- 
tive health law matters written by our 
members. We have also appointed a 
committee to spearhead the publication 
of a Bar Journal issue dedicated to 
solely to health law related issues. We 
hope that this issue will be published 
in the late fall of 1997. Aspecial thanks 
goes to Bob McCurdy, who has so gra- 
ciously served as our Publication Divi- 
sion chair for more years than I can 
remember. 

We are planning our September 1997 
executive council meeting at a Florida 
resort, and hope to have some fun/so- 
cial activities in conjunction with the 
executive council meeting and seminar. 

We continue to publish our annual 
directory of membership, which lists all 
the members of the section along with 
pertinent background information and 
areas of practice. We have found this is 
a very helpful resource for consulta- 
tions and referrals. 

Finally, we have recently begun to 
form a task force to get the section con- 
nected to the Bar’s website, and to look 
at other opportunities available on the 
Internet that will permit our member- 
ship to communicate by e-mail, hold 
online substantive discussion groups, 
and handle section administration. We 
feel this information technology initia- 
tive is crucial for the future of our sec- 
tion, and we have solicited our mem- 
bership who have an interest in this 
area to offer their guidance and advice 
to the section. 

On a personal note, I would like to 
state that it has been a wonderful year 
serving as section chair, and the level 
of commitment and involvement by our 
executive council members has been 
invaluable to me and to the section. 
Additionally, I would be remiss if I did 
not sincerely thank our section admin- 
istrator, Carol Vaught, for all her fine 
assistance and organizational skills. 
Mike Glazer will assume the role of 
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chair of the section this month. His ex- 
perience and leadership skills will cer- 
tainly enhance our ability to deliver 
quality services to our membership. 


Karen O. EMMANUEL 
Chair 


International Law 

As the International Law Section 
approaches its 15-year anniversary as 
an integral section of The Florida Bar, 
I am pleased to report that the section 
has 1,000 members and looks forward 
to continuing a steady increase in mem- 
bership. 

The most significant accomplishment 
of the section this year was the devel- 
opment of criteria for the standards for 
certification for board certified interna- 
tional practitioners. Since 1993, the 
section has discussed and debated vari- 
ous proposals with regard to the crite- 
ria that would be utilized to create a 
certification program in international 
law. At the executive council meeting 
on January 25, under the stewardship 
of Leonard L. Rosenberg, former section 
chair, along with the advising counsel 
of Jake Schickel, chair, Board of Legal 
Specialization and Education; and 
President-elect Edward Blumberg, the 
executive council agreed on a proposal 
to establish standards for board certi- 
fied attorneys in the area of interna- 
tional law; thus insuring the citizens 
of Florida will have an opportunity to 
choose a board certified international 
lawyer. The section’s proposal was ap- 
proved with minor changes by the 
BLSE at its March 1997 meeting. In the 
near future, the proposal will be con- 
sidered by the Board of Governors. 
Upon approval by the aforementioned, 
the proposal will be considered by the 
Florida Supreme Court in January 
1998. 

This section played a significant role 
in theAmerican BarAssociation Annual 
Meeting held in Orlando last August. 
Section members participated signifi- 
cantly in the planning of the meeting 
and through Chair-elect Edward M. 
Joffe, presented a program entitled 
“Fundamentals of International Busi- 
ness Law: An Introduction for the Non- 
Expert.” Section executive council 
members Todd Kocourek, George C.J. 
Moore, Jeremy Page, and Laura 
Quigley were featured speakers at the 
seminar. In addition to the presenta- 


tion by Mr. Joffe, section council mem- 
ber Larry Gore presented a program 
entitled “Travel Law: A World of Oppor- 
tunities.” Both programs were warmly 
received by both section members and 
other Bar members attending the an- 
nual meeting. 

The section instituted an exchange 
program between The Florida Bar and 
the Barcelona Bar Association. Past 
section chair William H. Hill, Jr., was 
instrumental in establishing the 
section’s relationship with the 
Barcelona Bar Association and in insti- 
tuting the exchange program. 
Barcelona attorney Marta Martin was 
the first participant in this program, 
completing internships with Becker & 
Poliakoff in Ft. Lauderdale and 
Akerman, Senterfitt & Eidson in Mi- 
ami. 

The section continued its commit- 
ment to quality continuing legal edu- 
cation by sponsoring and co-sponsoring 
CLE seminars throughout the year. The 
first seminar presented this year was 
held on November 8 in Miami and fo- 
cused on international litigation. The 
seminar was well received by interna- 
tional practitioners and was chaired by 
the section’s CLE chair, Ricardo Cata, 
who also coordinated a seminar entitled 
“International Banking” presented on 
April 25. On December 10, the section 
co-sponsored a program describing the 
financial services and investment op- 
portunities available in the Turks and 
Caicos Islands. Former section Chair 
George C. J. Moore coordinated this 
well-attended program. 

Finally, on February 20-21, our sec- 
tion co-sponsored the 18th Annual Im- 
migration Law Update with the South 
Florida Chapter of the American Immi- 
gration Lawyers Association in Miami. 
As usual, the seminar was a resound- 
ing success, with over 300 practitioners 
who learned the latest updates by spe- 
cialists in the area of immigration law. 

The section was an active participant 
in the 1997 International Day, March 
12, presented in Tallahassee by Florida 
Secretary of State Sandra B. Mortham. 
As a co-sponsor of this event, section 
members were provided a valuable net- 
working opportunity with leaders from 
around our state in the international 
arena. 

The Travel Law Committee of the 
International Law Section, under the 
leadership of Larry Gore, continued to 
be a thriving, active committee. The 


committee hosted the International 
Forum of Travel and Tourism Advo- 
cates in the Florida area for its 11th 
Congress. As recognition of this most 
significant event, the section spon- 
sored a cocktail reception for IFTTA 
members on April 17, at the 
Biscayne Bay Marriott. 

A continuing goal of our section is 
to maintain active liaison with for- 
eign bar associations. During 1996 
and 1997, the section continued to 
actively pursue and maintain rela- 
tionships with various foreign bars. 
Section representatives attended 
meetings of the American Bar Asso- 
ciation, International Bar Associa- 
tion and the Barcelona Bar Associa- 
tion. 

This year, the section established 
a special committee to review the 
Foreign Legal Consultancy Rule, 
which is scheduled to sunset on 
January 1, 1998. The committee, 
after careful deliberation, recom- 
mended to The Florida Bar Board of 
Governors that the sunset provision 
be lifted in order to allow the con- 
tinued certification of foreign legal 
consultants in our state. Upon ap- 
proval by the Board of Governors, 
the proposal will be considered by 
the Supreme Court. 

Additionally, our section began an 
active participation in Enterprise 
Florida, Inc., during this year. Pur- 
suant to Florida Statutes, the chair 
of the International Law Section (or 
his or her designee) is a member of 
the Board of Directors of the Inter- 
national Trade and Economic Devel- 
opment Board of Enterprise Florida, 
Inc., a non-profit private board 
whose purpose is to advise and as- 
sist in promoting and developing 
international trade and investment; 
marking the State of Florida for po- 
tential investment; and creating, ex- 
panding and retaining Florida busi- 
nesses. Section council member Todd 
Kocourek was instrumental in ob- 
taining International Law Section 
recognition, such that the chair of 
the section was named a continuing 
member of the board. 

It would be inappropriate to con- 
clude this report without thanking 
the executive council for working 
together to realize the section’s 
goals. The members of our executive 
council not only expend their time 
but also their own financial re- 
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sources in furtherance of the section’s 
activities which have contributed to the 
growth and development of this signifi- 
cant practice area. I would also be re- 
miss if I did not send a special thanks 
to our section coordinator, Kim Tomlin, 
whose advice and guidance was invalu- 
able in the fulfillment of my duties as 
section chair. Special thanks to our 
board liaison, John Cardillo, for his con- 
tinued efforts on our section’s behalf. 
As I pass the gavel to our Chair-elect 
Edward M. Joffe, I extend a special 
thanks for his assistance during this 
year. 


Larry S. RIFKIN 
Chair 


Labor and 
Employment Law 


The 1996-97 Bar year started as one 
of change for the Labor and Employ- 
ment Law Section. The year began with 
the approval of a major restructuring 
of all of the section’s standing commit- 
tees. A great deal of thought and dis- 
cussion went into creating a new lead- 
ership format which would track the 
section members’ changes in practice 
focus. With this section’s phenomenal 
growth in recent years (from approxi- 
mately 600 to over 1,500 members in 
five years), the section recognized the 
importance of providing a section struc- 
ture attuned to emerging practice ar- 
eas while not forgetting the section’s 
roots in traditional labor law. 

Section educational activities have 
been strong this year under the leader- 
ship of CLE Chair Kevin Hyde. Our Bar 
year began with the very successful 
“1996 Employment Law Trial Skills 
Program,” co-sponsored with Stetson 
University College of Law. Team lead- 
ers Neil Chonin and Barry Kelly, along 
with Stetson CLE Director Jan 
Majewski, and all of the faculty and 
staff put in countless hours making the 
program a success. In fact, it was so 
well-received that a repeat is planned 
for August 3-8, 1997. 

Right on the heels of the employment 
law trial skills program was the inter- 
mediate-level September litigation 
seminar, titled “Jury Trial Litigation of 
Employment Cases.” Chaired by Rich 
McCrea, the program featured trial 
lawyers of national prominence like 
Vincent T. Bugliosi. The program cov- 
ered topics concerning the handling of 


class action suits, making objections 
and preserving issues for appeal, and 
creative settlement approaches. The 
program drew a record crowd. 

In October, the section co-sponsored 
the “22nd Annual Public Employment 
Labor Relations Forum” under the 
cross-section leadership of Isis Carbajal 
de Garcia of our section and Michael 
Grogran of the City, County and Local 
Government Law Section. Topics in- 
cluded an annual PERC Update and 
other issues of interest to employment 
lawyers practicing in the public sector. 

In February, Professor Michael Fisch] 
of the University of Miami chaired a 
special half-day program titled “Em- 
ployee Benefits for Beginners: What 
Every Labor and Employment Lawyer 
Needs to Know About Employee Ben- 
efits.” It was followed by a one day pro- 
gram chaired by Cathy Beveridge, titled 
“See Ya in Court, Boss,” featuring such 
timely topics as the interplay between 
ADA and workers’ compensation, same- 
sex harassment and free speech issues. 

As of the writing of this column, the 
section is preparing for its annual “Ad- 
vanced Labor Topics” program, sched- 
uled for Key West, and chaired by Ron 
Rosengarten. This advanced-level pro- 
gram will include a case law update on 
Title VII, contract issues in employ- 
ment law, and a special presentation on 
emerging trends in plaintiff and de- 
fense strategies. 

In addition to the CLE programs di- 
rectly presented by the section, the sec- 
tion also cosponsored three additional 
programs. The first was the Federal 
Mediation and Conciliation Service 
(FMCS) first annual “Florida Labor 
Management Conference” at Indian 
River Plantation. The section also co- 
sponsored Stetson’s “12th Annual Na- 
tional Conference on Labor and Em- 
ployment Law” in March of this year. 
The section also co-sponsored Southern 
Methodist University’s “15th Annual 
Multi-State Conference” in May, 1997. 

Education was not the section’s only 
focus this year. The section has also 
begun several challenging initiatives 
relating to the technological advance- 
ment of the section and its membership. 
First, each committee was assigned the 
project of attempting to identify 
websites related to the committee’s ar- 
eas of responsibility. Second, Walter Aye 
and Greg Hearing, co-chairs of the 
section’s Pro Bono/Special Projects 
Committee, have been compiling data 
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for the section to consider in deciding 
whether to develop its own homepage. 

The issue of certification has also 
surfaced once again. Stuart Rosenfeldt 
has been appointed to chair a special 
committee to compile data and analyze 
the issue, and to report back to the ex- 
ecutive council in October with a rec- 
ommendation for communicating the 
significant aspects of this issue to the 
section. The goal is to develop a section 
membership communication plan that 
will definitively gauge interest in the 
direction the section should take on this 
issue. 

In closing out this year, I am proud 
of the section’s accomplishments dur- 
ing my tenure. While I cannot list here 
all of those who have helped me to make 
this year a success, my thanks are with 
all of you for your support. This is es- 
pecially true for my former law firm, 
Thompson, Sizemore & Gonzalez, with- 
out whose continuing encouragement 
and guidance I would never have 
achieved the opportunity to become 
chair. I wish Chair-elect David Linesch 
much success in the coming year. 


DzBoRAH S. CRUMBLEY 
Chair 


Out-of-State 
Practitioners Division 


We are present, active and here to 
help. Our goals have been to enhance 
membership services and increase our 
active participation at every level to 
The Florida Bar. That has been and 
shall continue to be accomplished. In 
that regard, we provide our nonresident 
membership with representation on: 
the Board of Governors’ Executive Com- 
mittee; the BOG Communications Com- 
mittee; the BOG Audit Committee; the 
BOG Long Range Planning Committee; 
the Council of Sections; the Profes- 
sional Ethics Committee; the Code and 
Rules of Evidence Committee; the Con- 
tinuing Legal Education Committee; 
the Business Law Section; the Interna- 
tional Law Section; the Trial Lawyers 
section; the Real Property Section, and 
others. 

We conducted two Florida law update 
seminars this year. Our annual produc- 
tion, the day-long program in New York 
City was its traditional success. Held 
at the N.Y. Athletic Club on Central 
Park South, it created a few unexpected 
minor problems, which were promptly 


ironed out by our staff and a pleasant 
sense of humor from the attendees who 
weren’t aware of the Athletic Club’s 
dress code. 

The attendees and the speakers gave 
the division a resounding positive re- 
sponse and strong incentive for continu- 
ing this event next December. 

That CLE program will be held on 
Saturday, December 8, 1997, at the 
Marquis Marriott, Times Square, so 
mark your calendars and plan on join- 
ing us for a holiday in the Big Apple. 

The second program, our “yearling,” 
was a one-day update program set at 
the Willard Hotel in Washington, D.C. 
This program, while still a new venture, 
was an attendance disappointment. 
This was particularly so after our CLE 
surveys had shown that our DC/Vir- 
ginia constituents were strongly in fa- 
vor of a program there. 

The N.Y.C. program was videotaped 
and regional meetings for its replay are 
being arranged for Atlanta, Boston, 
Chicago, Dayton, Denver, Providence 
and other locales. It is a fine learning 
experience, so watch for it in your area 


or contact your regional representative 
to learn more about scheduling. 

The D.C. program was in conjunction 
with the Board of Governors meeting 
held there. Those attending got their 
tuition’s worth of CLE and shared a 
pleasant post-program reception with 
our governors and some of the division’s 
officers. 

We published two newsletters this 
year that represented a great deal of 
literary and organizational effort by a 
few people. When you read this, think 
about submitting an article which you 
have prepared for another purpose. 
Substantive law pieces, “how-tos” and 
humor are welcome and likely to be 
published as space permits. Your pro- 
spective national exposure will certainly 
bring you a feeling of accomplishment 
and some new professional friends. 

While there were a few brief lived 
efforts to disadvantage out-of-staters’ 
practice certification rights, they re- 
mained just that—short lived. And it is 
pleasing to report that discussions and 
mutual understanding consistently pre- 
vailed in our efforts to maintain the 


identical prerogatives on these certifi- 
cation options which our resident col- 
leagues have. 

Out-of-Staters’ fourth Board of Gov- 
ernors seat has been attacked by The 
National Bar Association. Since that 
controversy has been repeatedly and 
comprehensively reported and dis- 
cussed elsewhere, it will not be dwelt 
upon here. The Florida Bar, at large, 
has been actively defending its earlier 
decision to provide us with a fourth 
Governor. This deliberative process and 
positive leadership will produce the 
appropriate results. 

Our co-hosted reception at the An- 
nual Meeting has proven very popular. 
The Elder Law Section and the division 
will repeat that event this month at the 
Disney Dolphin. Please stop in and visit. 

We shared a Business Opportunity 
Luncheon in conjunction with the Busi- 
ness Law Section at the Miami Midyear 
Meeting in January. The opportunity to 
make new friends and to network with 
professionals over lunch was a welcome 
respite from the traditional “chicken 
and speaker” routine. 
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A singularly popular membership 
service this year was our ethics audio- 
tape program. It provided not only a 
truly needed opportunity to obtain 
sometimes difficult to obtain ethics 
CLE credits, but also raised the 
division’s membership statistics signifi- 
cantly. After the tape was redistributed 
from our active member to the non-di- 
vision user, our membership began in- 
creasing at an average rate of six new 
members per week! 

You should know that the ethics au- 
diotape program is continuing. Mem- 
bers may expect the second edition soon 
and the package shall instruct them on 
forwarding the tape again so that the 
membership solicitation can continue. 

The list of those members to be 
thanked for producing a good year is 
long. I credit the now completed re- 
gional networking committee people 
with much. Your officers have been a 
hardworking, conscientious group and 
their ideas and willingness to make 
“volunteering” into concrete concerted 
efforts to defend where necessary, to 
propose where imagination was re- 
quired and to persevere on both, have 
earned by gratitude and deserve your 
praise. 

Thank you for the confidence and the 
friendship you have granted to me this 
year! I look forward to continuing my 
service to you and the division and hope 
that each of you has some time to give 
back to the “care and feeding” of this 
profession and our organization which 
offers us so much opportunity. 


RicHarD A. TANNER 
President 


Practice Management 


and Development 
The Practice Management & Devel- 


opment Section was organized in 1978 
as the “Law Office Economics Section.” 
Later, it was known as the “Practice 
Management and Technology Section.” 
It is now called the “Practice Manage- 
ment and Development Section.” None 
of its names appear to have served it 
well. My choice would have been to call 
it the “Law Firm Management Section,” 
but even that doesn’t sound right. 

The truth of the matter is that it 
takes a mouthful to describe a section 
that provides a benefit to every lawyer, 
regardless of the lawyer’s field of law. 
This section’s focus, simply described, 
has been to provide information and 
tools to make and keep every lawyer’s 
practice productive. 

At the 1996Annual Meeting, the Bar 
witnessed an outcry by a tremendous 
number of attorneys who were looking 
hungrily to the Bar for help in learning 
about new trends in technology. This 
year, in response to such voice, the sec- 
tion joined with other Bar groups to 
continue and to expand two Annual 
Meeting programs on technology which 
had proven to be so popular in 1996: 
“Computers for Newbies” (for those at- 
torneys unsure of where to locate the 
“ON” button on their computers) and 
“Surfing the Net” (for those ready to go 
where not even the sky is the limit). 
This year, the “Newbies” program was 
offered for two days and the “Surfing” 
program was offered for all three days 
of the Annual Meeting in Orlando. 

No doubt, the Bar has aggressively 
tackled the forum of technology this 
year, exemplified by its development of 
its website, its promotion of the sec- 
tions’ and committees’ home pages and 
its formation of special committees to 
further analyze the most effective and 
efficient progression of technology 
within the Bar. Technology, in itself, 


however, is not the all-inclusive answer 
to running a productive law office. At 
the April “1997 Pyramid of Success 
Conference” held in Tampa,, the section 
provided programs addressing other 
important issues to the law business- 
man, such as employee benefits, labor 
concerns, records retention, marketing 
and updated management techniques 
for running a law business efficiently. 

The section has continued this year 
to provide helpful management infor- 
mation to the membership at large 
through its publication of pages in the 
Bar News. These pages, entitled “State 
of the Art News.” have included articles 
on technology, human resources and 
professionalism—issues common to all 
lawyers, regardless of their chosen 
field. The publications have also served 
as tools to announce benefits exclusive 
to sections members, including vendor 
discounts on services, products and sub- 
scriptions. 

The section has placed much impor- 
tance this year on the promotion of a 
fresh agenda for the Solo and Small 
Firm Conferences held throughout the 
state. In running a law business, ques- 
tions arise that are far more outreach- 
ing than simply, “How can I stay above 
water?” This year’s title, “How the 
Small Firm Can Thrive (Not Just Sur- 
vive) in the New Millennium: Focusing 
on Today’s Business Decisions to En- 
sure tomorrow’s Outcomes,” is sugges- 
tive of the of the new and enlightening 
information conveyed at the confer- 
ences this year. In addition, the section 
made a formal commitment this year 
to play a major role in the future devel- 
opment of the Solo and Small Firm 
Conferences in the years to come. 

Again, in its attempts to provide new 
topics of interest in its programs, the 
section sponsored a CLE seminar en- 
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titled, “Innovative Ways to Practice 
Law,” which included presentations on 
home practice, “mobile” practice, non- 
traditional part-time practice, and tem- 
porary legal service. Interestingly, the 
seminar proved to be one of the most 
successful CLE programs hosted by the 
section in years. 

Andrew Z. Adkins, chosen by the Bar 
as its outside consultant to aid in the 
completion of homepages on the Web, 
was selected to speak at the section’s 
Annual Meeting luncheon, addressing 
the topic, “Connectivity—The Florida 
Bar and the Near Future of Your Legal 
Practice.” The luncheon also served as 
a forum to present the section’s 2nd 
Annual Great Manager Esquire Award, 
publicly recognizing a managing part- 
ner who has proven to be highly re- 
spected by both lawyers and staff at his 
or her firm for exemplary management 
skills. 

Ever since its inception, programs of 
LOMAS have been both favorite and 
appropriate programs for the section to 
promote and support. This year, the 
section continued in its efforts to main- 
tain its close relationship with LOMAS 
not only though financial support to the 
service, but also by conducting all sec- 
tion meetings jointly with LOMAS dur- 
ing this Bar year. 

Throughout the year, the Practice 
Management and Development Section 
has been deeply involved in matters 
important to The Bar as a whole. I ex- 
pect the section to continue to increase 
in value to The Bar, and, with next 
year’s leadership by Walter Aye and 
excellent staff assistance by Doc 
Melton, the section’s growth in impor- 
tance to The Bar, no doubt, will be lim- 
itless. 


ZAN BARBER 
Chair 


Public Interest Law 


The Public Interest Law section has 
finished another busy year advocating 
for the “legal needs of persons who are 
generally disenfranchised, underrepre- 
sented, or lack meaningful access to 
traditional public forums.” The section 
presented an informative seminar at 
the Bar Annual Meeting entitled “The 
Ties That Bind” regarding the represen- 
tation of children and families in 
Florida. Special topics included current 
changes to the juvenile justice and de- 


pendency laws and the special situa- 
tions which arise with CINS/FINS, 
lock-outs, and runaways. The section’s 
annual luncheon featured Robin 
Hassler, former executive council mem- 
ber and current executive director of the 
Governor’s Task Force on Domestic Vio- 
lence, who offered informed insights 
into the dilemmas facing Florida’s fe- 
male population and the increasing 
programs to deal with domestic vio- 
lence. The success of both functions has 
resulted in the section continuing a lun- 


cheon and a seminar at future annual 
meetings. 

Through the chair’s attendance and 
influence of our former chair, Sarah 
Bohr, PILS maintained an active and 
powerful voice on the Council of Sec- 
tions. Even though it appeared that 
some of PILS’ major legislative posi- 
tions may have been derailed by other 
council representatives, the Bar lead- 
ership ultimately responded favorably 
in the end. The section is supporting 
many rollover legislative positions, and 
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endorsed many substantive changes to 
the guardianship and adoption laws. 

Quite recently, the executive council 
voted unanimously to add another com- 
mittee to the section with full member- 
ship rights and privileges. The newest 
group, The FirstAmendment Law Com- 
mittee, immediately added nearly two 
dozen members to our membership ros- 
ter. For the third year in a row, PILS 
has increased the membership to a size 
not previously reached. The final num- 
bers are not yet in, but we have already 
exceeded our previous records. In ad- 
dition, the membership chair, Terrence 
Smith, with Doc Melton’s gracious help, 
is putting the finishing touches to the 
onerous task of updating the section’s 
membership directory. 

In addition to the resource list in the 
membership directory, the section will 
continue the practice of including de- 
scriptions of significant cases handled 
by section members in the newsletter. 
In addition, the section has continued 
an appellate issues committee to con- 
sider appellate cases in which the sec- 
tion may have an interest. Last year, 
the section filed an amicus brief in the 
First District Court of Appeal in sup- 
port of an indigent mother who was al- 
leged by the Department of Health and 
Rehabilitative Services to be mentally 
ill, but denied court-appointed counsel 
in a dependency proceeding in which 
she was deprived of the custody of her 
children. The appellate court agreed 
with PILS that the indigent mother 
should have been appointed counsel 
under the Due Process Clause of the 
Constitution, and reversed the lower 
court’s decision. 

The beacon services of Kent R. 
Spuhler in chairing the Delivery of Le- 
gal Services Committee cannot go un- 
noticed.A tireless advocate for the poor, 
needy and desperate, Kent has many 
creative, long-lasting plans and ideas 
for the committee. 

Similarly, PILS has graciously agreed 
to lend scholarly, substantive legal re- 
search muscle to the newly constituted 
1997 Constitution Revision Commis- 
sion, and recently voted to help spon- 
sor the Florida Supreme Court 
Sequicentennial Celebration. 

The section once again had an excel- 
lent group of continuing legal education 
seminars coordinated by former chair 
Sarah Bohr. In addition to the already 
mentioned annual Bar convention 
seminar, the section presented a com- 


prehensive AIDS seminar in Miami 
that received great evaluations and at- 
tracted numerous requests for tapes of 
the presentation. The section also 
planned another of its popular sessions 
on Social Security disability law, this 
one an intermediate-level session for 
experienced practitioners. The section 
will also be presenting seminars on 
Social Security and civil rights (§ 1983) 
issues before the end of the fiscal year. 

In addition to topics already men- 
tioned, the section has monitored leg- 
islation and as aforementioned pro- 
posed positions of its own on a broad 
range of issues affecting children, the 
environment, AIDS, and domestic vio- 
lence. Chair-elect Deborah Schroth has 
once again demonstrated her endless 
enthusiasm and energy for her job as 
legislation chair. 

Please join us for our annual meet- 
ing luncheon this month. Thanks to 
Phil Kabler, we are featuring Richard 
Nedelkoff, who is the district juvenile 
justice manager for the Department of 
Juvenile Justice in District 2, who is 
responsible for directing the planning 
and operations of all juvenile justice 
services in a 14 county region in North 
Florida. He will discuss new legislation 
affecting Florida’s most valuable re- 
source .. . the children! 

Lastly, in addition to thanking 
Deborah, Sarah and Terrence for their 
excellent work, I would like to express 
my appreciation to Fran Tetunic and 
Anne Swerlick for serving as section 
treasurer and secretary. I also appreci- 
ate greatly the work of John Schaefer 
for editing the newsletter, and, the com- 
mittee chairs for all of their work. Fi- 
nally, I want to extend the appreciation 
of the entire section to Doraine “Doc” 
Melton, the section’s Bar administra- 
tor, who once again made the chair’s job 
so much easier by keeping me informed 
of all activities and gently reminding 
me of all the deadlines I would other- 
wise tend to forget. 


Noe. G. LAWRENCE 
Chair 


Real Property, 
Probate and Trust 


Law 
The RPPTL Section continued with 
last year’s improvement of our section 
membership services. We enhanced our 
cutting-edge, statewide, satellite-linked 


34 THE FLORIDA BAR JOURNAL/JUNE 1997 


“Legislative and Case Law Update”. We 
continued with our vast array of CLE 
programming, with an even greater 
emphasis on practical and professional 
solutions to practice issues. At our an- 
nual convention, we are holding a one- 
day seminar on alternative dispute 
resolution that may serve as a model 
for future Bar CLE programs. Through 
our judicial liaison, we improved our 
communication with the judiciary and 
assisted in developing programming for 
the circuit court’s judicial college. And, 
perhaps most significant of all, we have 
developed a section website, which is 
far more than a public information 
page. It will keep our membership on 
the cutting edge of pertinent legislation 
and case law as well as issues related 
to office management and local prac- 
tice customs throughout the state. 

Of course there are new efforts to help 
our membership. In fact, everything we 
have been doing, whether directly for 
the practice, our clients, or the public 
in general, ultimately is for the mem- 
bership. For instance, our membership 
can be proud of its growing pro bono 
activities, from real estate closings for 
low-income housing projects, resolving 
title issues for the poor in the Keys, 
estate planning for victims of 
unauthored practice of law, and the like. 
Our membership can be proud of our 
continued efforts to highlight the need 
for professionalism, which, although 
worthy on its own, has the additional 
benefits of making the practice less 
stressful on lawyers and more efficient 
for clients. Likewise, our efforts this 
year to cure practice problems in the 
title insurance and probate areas will 
hopefully result in better products for 
our clients, at reasonable rates. 

The section is happy to report that it 
is doing well. But we are not content 
with our efforts and we recognize there 
is quite a bit of room for improvement 
in all facets of our activities. In this 
regard, we are working hard to locate 
fresh faces, with new ideas, to help us 
plan for the future and progress. 


Rosert W. GOLDMAN 
Chair 


Tax 
The 1996-97 year marks the 45th 
anniversary of the Tax Section of The 
Florida Bar and its service to Florida 
lawyers, The Florida Bar and the pub- 
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lic. This year has been one of the most 
active years in the history of the sec- 
tion. 

In addition to the regular, annual 
activities that the Tax Section usually 
undertakes, this year the Directors’ 
Committee also adopted specific goals 
for the year, all of which have been ac- 
complished or substantially completed. 
Successfully accomplishing these goals, 
along with continuing the regular ac- 
tivities of the section, has resulted in 
an outstanding year. The goals were 
ambitious: 
¢CyberTax. The section set up an e-mail 
system for communication and informa- 
tion- sharing among members. We also 
operated private forums in substantive 
areas. Many thanks to chair-elect des- 
ignate J. Bob Humphries and CyberTax 
chair Marvin Gutter for countless hours 
that they worked in establishing this 
system. 
¢Tax 2000. During the latter half of 
1996, the Tax Section undertook two 
surveys of its members. In February, 
several Tax Section members attended 
a two-day long range planning retreat 
to assimilate and analyze these sur- 
veys. The surveys indicated that our 
members are highly satisfied with the 
operation of and activities of the sec- 
tion. Our members were especially 
pleased with the CLE programs pro- 
duced by the section and our enhanced 
Bulletin. The long range planning re- 
treat produced a substantial number of 
ideas for future projects. These projects 
will enhance and improve the activities 
of the section and its benefits, both to 
members and the general public. The 
success of the retreat is principally the 
result of the work of our long range 
planning chair, David Bowers. Thanks 
to David’s efforts, the Tax Section will 
benefit from this planning process for 
many years in the future. 
¢LLC Consistency Project. The Limited 
Liability Company is a versatile entity 
that has become popular all over the 
United States. Due to the application 
of the Florida corporate income tax to 
LLCs, as well as the availability of 
other pass-through entities that are 
free of this tax, few LLCs have been 
established in Florida. The Tax Section 
has proposed legislation that will make 
the treatment of net income of LLCs 
operated in Florida consistent with the 
treatment found in other states. This 
project has been undertaken by Rick 
Josepher, the chair of the Limited Li- 


ability Company Committee, along 
with the help of Tom Wells, vice chair 
of the committee, and Richie Comiter, 
the director of Division III. Rick has 
spent countless hours on this project. 
The fact that success is close at hand is 
the result of Rick’s tireless efforts. 
*Young Tax Lawyers. The Directors’ 
Committee determined that the Tax 
section should do more to reach out to 
young lawyers who are practicing in the 
tax or the estate planning areas or who 
desire to do so. We are in the process of 
establishing a separate Young Tax Law- 
yer Committee that will create recruit- 
ing and mentor programs and that will 
design and produce educational pro- 
grams directed towards young tax law- 
yers. Fran Sheehy and David Pratt 
have been working on this project dur- 
ing this year. 

Improve the Tax Section Directory. We 
have updated our directory by allowing 
our members to indicate the areas of 
tax law and/or estate planning in which 
they practice. This effort was coordi- 
nated by Mark Holcomb and Tim 
Leadbeater. 

Improve the Tax Section Bulletin. The 
Bulletin now includes a substantial 
number of useful, substantive articles 
that will enhance the tax practices of 
our members. This effort has been co- 
ordinated this year by our editor, Jane 
D. Callahan, with help from Joseph B. 
McFarland, and with substantial help 
from David Burke and Bob Goldman 
from Division III (State Tax) and Richie 
Comiter and Bill Battaglia from Divi- 
sion IV (Federal Tax). 

In addition to accomplishing these 
projects, the section continued with its 
regular, annual activities. Our organi- 
zational meeting at Amelia Island in 
July was one of the most successful or- 
ganizational meetings the section has 
ever experienced. Thanks to Mike 
Jorgensen and Bruce Johnson for coor- 
dinating this meeting. Our members 
have continued to produce outstanding 
substantive articles for the section’s 
monthly Tax Law Notes in the Bar 
Journal. These articles have been ed- 
ited by Michael D. Miller and David C. 
Lanigan. 

In July, the Tax Section filed an am- 
icus curiae brief in support of the tax- 
payers’ position in the Estate of Hubert 
v. Commissioner, 63 F.3d 1083 (11th Cir. 
1995). The brief was written for the 
section by Jerald D. August and James 
J. Freeland. Recently, the Supreme 


Court affirmed the taxpayers’ position 
in this case. We believe the brief pre- 
pared by Jerry August and Jack 
Freeland was pivotal in the analysis of 
the Supreme Court. Congratulations to 
Jerry and Jack for their outstanding 
effort. 

Under the leadership of Karen 
Keaton, and with the help of Rob 
Kapusta, the section’s National Tax 
Moot Court Competition again drew 
entrants from law schools all over the 
nation. The effort to coordinate this 
program is tremendous. Many thanks 
to Karen and Rob. 

The annual meeting of the section 
was held at Marriott’s Marco Island 
Resort on April 25-26, 1997. Thanks to 
the meeting chair, Guy Whitesman, for 
coordinating the meeting on behalf of 
the section. At that meeting, we cel- 
ebrated the many years of work and ser- 
vice of Don Tescher, the 1997 Gerald T. 
Hart Outstanding Tax Attorney. 

Thanks also go to section officers, 
division directors, the assistant direc- 
tors and, of course, many thanks to 
Chair-Elect Lauren Detzel, who has 
worked to provide continuity and mo- 
mentum for the section’s projects in the 
coming year. Of course, the last word 
must be saved for our administrator, 
Carol Vaught. Thank you, Carol, for 
another year of hard work and assis- 
tance. Without you, our section (and its 
chair) would have fallen to its knees. 


JOEL BRONSTEIN 
Chair 


Trial Lawyers 

This has been another productive 
year for the Trial Lawyers Section. Par- 
ticular emphasis has been placed on 
education and professionalism. Under 
the direction of Michael Tanner and 
Thomas Scarritt, the section will have 
presented eight seminars, including 
“Winning Mediation Strategies,” “Ad- 
miralty Law,” “1997 Board Certification 
Review (Civil Trial),” “Proving and De- 
fending Damages,” “1997 Evidence 
Seminar,” “Professionalism,” “Aviation 
Law Certification Review,” and Ad- 
vanced Trial Advocacy.” 

The section continues to distribute its 
publication, Guidelines for Professional 
Conduct. Over 5,000 copies of the guide- 
lines have been furnished to our mem- 
bership and the judiciary. The Guide- 
lines have been effectively utilized by 
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judges to encourage professional con- 
duct among trial lawyers. 

Our Handbook on Discovery Practice 
has enjoyed wide-spread dissemination 
and favorable comment among both 
bench and bar. Over 10,000 copies of the 
original handbook have been distrib- 
uted. This year the executive council, 
in conjunction with the conferences of 
circuit and county court judges, pro- 
duced the 1997 Handbook on Discov- 
ery Practice. It has been furnished to 
all of our members and the judiciary, 
and is available to any lawyer without 
charge. 

The section sponsored the Chester 
Bedell Mock Trial Competition, in 
which teams from each of the law 
schools in Florida compete in trial com- 
petition. This project stimulates law 
student interest in trial practice and 
helps develop trial skills for future law- 
yers. This year’s competition was orga- 
nized by Jeanette Andrews and Tomas 
Gamba and was won by a team from 
Stetson University. 

With the assistance of Richard Gil- 
bert and David Bianchi, the section and 
the conferences of circuit and county 
court judges have developed a model 
program for expedited trials. Under this 
program, which requires the consent of 
all parties and the trial judge in order 
to be implemented, all discovery must 
be completed in eight weeks, the num- 
ber and duration of depositions is re- 
stricted, and trial time is limited to one 
day. In the case of a jury trial, a bind- 
ing verdict can be reached by five out 
of six jurors, and plain-language jury 
instructions are utilized. The program 
is designed to resolve minor tort claims 
and commercial cases of less than 
$50,000 in an expeditious and cost- ef- 
fective manner. 

On the legislative front, the section 
continues to vigilantly oppose legisla- 
tion that would restrict access to the 
courts or the right to a jury trial. In 
addition to advocating its legislative 
program, the section is lobbying against 
any effort to place The Florida Bar un- 
der the jurisdiction of the legislature 
rather than the Florida Supreme 
Court. 

The executive council is recommend- 
ing to the section members certain by- 
law amendments designed to stream- 
line our committee structure. This 
effort has been ably led by John Kest 
and Linnes Finney. Mr. Finney also has 
been at work developing a homepage 


for the section. 

At the Midyear Meeting, the execu- 
tive council voted to contribute $25,000 
to the Institute for Law and Society, a 
private foundation which has been cre- 
ated to systematically study percep- 
tions about lawyers and to develop 
strategies for educating the public 
about the role of lawyers in society. 

This has been a productive year for 
the section, but I am confident that 
under the effective leadership of David 
Bianchi, our incoming chair, next year 
will be even better. 


WILLIAM B. WILSON 
Chair 


Workers’ 
Compensation 


The Workers’ Compensation Section 
has now survived two-and-one-half 
years of the 1994 changes to the work- 
ers’ compensation law, and the law and 
the section continue to evolve. While 
the field of workers’ compensation prac- 
tice has seen the vast reduction of the 
practice in several states, such as Texas 
and California, the Florida Workers’ 
Compensation Section has remained 
virtually unchanged. Our membership 
has stabilized at approximately 1,400 
members, which is the same general 
area it has been for the last three years. 

Continuing legal education has been 
in the forefront of our section’s mainte- 
nance program. The certification review 
seminar, a two-day program, continues 
to attract not only candidates for the 
certification test, but also practicing 
attorneys, paralegals, and adjusters, as 
well as mediators and judges of com- 
pensation claims. Our 13th Annual 
Winter Ski Seminar was held in 
Snowmass, Colorado, and was its usual 
great success. The section continues to 
provide our truly excellent Trial Advo- 
cacy Workshop, scheduled for June 6-7 
in Orlando. During this program, ex- 
perienced compensation lawyers and 
compensation judges guide participants 
through two days of pretrial and trial 
procedures culminating in mock hear- 
ings before the judges of compensation 
claims. 

In addition, the section provided con- 
tinuing legal education seminars on “Sur- 
viving The 1994 Act,” as well as “Man- 
aged Care in the Workers’ Compensation 
Setting,” and a seminar on toxic injuries. 
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All the programs were well-attended and 
extremely informative as issues of imme- 
diate and current interest. 

In addition, at the request of the First 
District Court ofAppeal, the section has 
created an appellate pro bono program. 
The program provides attorneys to give 
advice and counsel to unrepresented 
parties in the appellate forum. Volun- 
teers continue to be needed, but the 
program has been dubbed a great suc- 
cess by the DCA. 

Little is expected in the form of leg- 
islative activity this year. The execu- 
tive council is pleased to note that they 
were successful in assisting in the ob- 
taining of appropriations for allocations 
of money to provide security for the of- 
fices of the judges of compensation 
claims. The section’s legislative posi- 
tions have been adopted by the Board 
of Governors establishing our desire to 
support legislation that provides for 
independence of the workers’ compen- 
sation judiciary in the appointment 
process and access of all parties in the 
workers’ compensation setting to re- 
view of workers’ compensation orders 
by an Article V court. 

The past year has also seen a thor- 
ough revision of the Workers’ Compen- 
sation Rules of Procedures. It should 
be noted that the Workers’ Compensa- 
tion Appellate Rules have been sub- 
sumed into the Rules of Appellate Pro- 
cedure, and the rules have been 
approved by the Supreme Court. 

I would like to thank our Bar liaison, 
Kim Tomlin, for her help and support. 
She truly does provide great assistance 
to the section and has been an invalu- 
able help to me throughout the past 
year. 

I have greatly enjoyed serving my 
year as chair of the Workers’ Compen- 
sation Section. It’s given me an oppor- 
tunity to interact with members of both 
claimant’s and defense bar, as well as 
the other sections and committees of 
The Florida Bar. It has truly been an 
eye-opening experience to view the 
work of the Bar. Far too little is known 
by Bar members of the tools available 
and provided by the Bar to its member- 
ship, and the Bar’s willingness to be of 
assistance to its membership. 

As my term ends, I am confident that 
Fred Deutschman of Inverness, the in- 
coming chair, will only increase the 
section’s awareness of the Bar’s provi- 
sion for the section, and provide the 
leadership we need in what may be an 
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active legislative year. I would, how- 
ever, like to thank all members of the 
executive council for their hard work 
and effort, and their assistance to me 
during the past year. 


JAMES H. SMITH 
Chair 


Young Lawyers 
Division 

On behalf of the more than 21,000 
members of the Florida Bar Young Law- 
yers Division, the YLD is proud to have 
accomplished many of the goals which 
we set at the beginning of the year and 
to have dealt successfully with the nu- 
merous challenges which arose 
throughout the year. We continue to 
fulfill our purposes of providing service 
to our members and to the public, en- 
hancing the image and reputation of 
lawyers throughout Florida and the 
nation. Indeed, the 1996-97 Bar year 
has been busy and productive for the 
Young Lawyers Division. 
¢ Bridge-the-Gap and Continuing Legal 
Education. Over the past year, the YLD 
has accomplished the following: 

The objective of the Bridge-the-Gap 
seminars, which are presented over a 
three-day period at seven locations 
throughout the state, is to teach new 
lawyers the introductory skills neces- 
sary to practice law. To improve the 
quality of the seminars and refresh the 
programs, the YLD has implemented 
numerous changes—for example, an 
“ethics school” full-day seminar, mock 
trial demonstrations, workshops on 
professionalism, and other electives. 

As part of the YLD’s obligation to pro- 
vide “basic level” educational programs 
to all practitioners, the YLD has pre- 
sented seven such seminars this year 
—“Basic Commercial Litigation,” “Ba- 
sic Evidence,” “Basic Family Law,” “Ba- 
sic Federal Practice,” “Basic Labor and 
Employment Law,” “Basic Personal In- 
jury,” and “Basic Real Estate.” We are 
pleased to report that the seminars 
have been extremely well-attended and 
well-received. 

Substantial and material change 
must continue so that the Bridge-the- 
Gap program and CLE seminars can 
work together to maintain their stand- 
ing as one of the finest programs in the 
nation. We intend to request that the 
Florida Bar Board of Governors (and 
thereafter the Supreme Court) approve 


a change to the Bridge-the-Gap rule 
which would create a bifurcated pro- 
gram. The first part of Bridge-the-Gap 
would be satisfied under the current 
rule (i.e., up to eight months prior to or 
12 months following admission to The 
Florida Bar). The second part of Bridge- 
the-Gap would be satisfied during the 
initial three-year CLE cycle after ad- 
mission to the Bar. These proposed 
changes seek to modify the program as 
follows: reduce the first part of Bridge- 
the-Gap to 16 hours, to be taught over 
a two-day period by refocusing the pre- 
sentations on issues of ethics, profes- 
sionalism, law office management, 
trust accounting, access to the court, 
and other “hands on” subjects; and to 
create a second part of Bridge-the-Gap 
which would require all members, over 
the remainder of the initial three-year 
CLE reporting cycle, to attend two ba- 
sic-level substantive CLE programs of 
their choice. In place of the bulky spi- 
ral-bound course notebooks, we will 
now be providing a computer disk which 
will contain our resource materials and 
provide new practitioners with a very 
quick method of researching substan- 
tive issues. And for those without com- 
puters, we will provide assistance in 
having the materials printed. 

Over the next few years, it should be 
our goai to fulfill the basic legal educa- 
tion requirements of newly admitted 
lawyers during their initial CLE report- 
ing cycle and to assist all lawyers in 
increasing their expertise in practice 
areas they find most relevant to their 
interests and careers by restructuring 
our Bridge-the-Gap and CLE programs. 
* Professionalism. The YLD has placed 
substantial emphasis on issues of pro- 
fessionalism this year in all of our edu- 
cational programs. In addition, in the 
fall of 1996 members of the YLD Board 
of Governors attended Georgia’s profes- 
sionalism seminar, which is mandatory 
for all first-year law students. For 
Florida, we thought this program bet- 
ter suited for third-year students. As a 
result, we revamped the program and 
in March and April of this year success- 
fully presented professionalism pro- 
grams and break-out discussions to 
graduating students at each of Florida’s 
law schools. We are pleased to report 
that these programs were also very 
well-attended and well-received. 

Acknowledgment of the tremendous 
effort this year must be given to the 
members of the Young Lawyers Divi- 


sion Board of Governors who are re- 
sponsible for organizing these semi- 
nars and programs, and to the many 
members of the bar who gave so will- 
ingly of their time and expertise to 
teach at our courses and participate in 
our programs. Without the continued 
voluntary efforts of so many, the YLD 
could not possibly continue to function 
at the high quality level which has be- 
come expected of us. 

I would like to thank all of the mem- 
bers of the Young Lawyers Division 
Board of Governors for making this 
year such a success for the YLD, and 
particularly for the cooperation and 
support extended to me. Their hard 
work and commitment are invaluable 
and continue the tradition of the YLD 
as being the finest young lawyers divi- 
sion in the nation. 

Special appreciation must also be 
noted for: Terrie McCullough, the YLD’s 
coordinator at The Florida Bar; Amy 
Smith of Palm Beach, the YLD’s Secre- 
tary and historian; Joseph Kinman, the 
YLD Parliamentarian (and part-time 
director of social activities); and Chris 
Lombardo, the YLD Sergeant-at-Arms 
who kept us focused, relaxed and en- 
tertained. Special thanks also go to my 
wife, Maxine Lechter Comisky, who has 
provided tremendous support to me this 
year, and who has inspired me to be 
successful, and my secretary, Chris 
Hesselbacher, who throughout the past 
nine years of my involvement with the 
Bar has always successfully handled 
the hard work and long hours beyond 
her normal work day very graciously. 
Finally, I also appreciate the support 
of my law firm, Blank Rome Comisky 
& McCauley, and their delight in hav- 
ing me serve this year in this capacity. 

As I step down as YLD president, 
there is no question that I leave the 
division in the very capable hands of 
my successor, Adam G. (Lep) Adams, 
III, of Jacksonville, and his president- 
elect, Frank M. Bedell of Orlando. I 
know that each will be great leaders of 
the YLD and will bring the YLD to new 
levels of achievement. 

To everyone who helped this year, I 
thank you for your efforts and enthusi- 
asm. It has been a fun year, a hard year, 
and a year which I will remember for 
the rest of my life. It has been a privi- 
lege and honor to serve as president of 
the YLD. 

MartTHEW J. CoMISKY 
President 
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ANNUAL REPORT 


COMMITTEES OF THE FLORIDA BAR 


BAR SERVICES 


Advertising 


vertising and solicitation practices. The committee, which 


meets monthly, reviews 
opinions issued by staff 
counsel, offers guidance 
to staff in evaluating 
lawyer advertisements, 
makes recommendations 
regarding rule changes 
and provides guidance to 
Florida Bar members 
concerning both the sub- 
stantive and procedural 
requirements of the ad- 
vertising rules. 

The committee advises 
Bar members of the sub- 
stance of the advertising 
rules through a variety of 
different methods. An in- 
depth analysis of the fil- 
ing requirements, sub- 
stantive regulations and 
committee interpreta- 
tions is provided by the 
committee’s fourth 
“Handbook on Lawyer 
Advertising and Solicita- 
tion,” which was pub- 
lished in January of this 
year. The manual was 
designed to provide both 
a quick and easy refer- 
ence to filing and sub- 
stantive guidelines 
through various check- 
lists and examples, as 
well as more in-depth 
discussions of particular 
types of advertising 
regulations and recur- 
ring situations. The 
manual was largely the 


product of the hard work of the advertising staff. 

Over the past year, the committee has also utilized a 
monthly column in the News to provide timely discussions 
of particularly troublesome issues, committee interpreta- 
tions and other, more immediate matters. The column has 


proved to be a useful tool for raising awareness among Bar 
The Standing Committee on Advertising is responsible membership by publicizing committee decisions, highlighting 
for advising members of The Florida Bar on permissible ad- recurring problems and answering frequently asked questions. 
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ence with many of these issues. 


& 


In the process of interpreting the advertising rules to real- 


world advertising, the 
committee has learned 
that there are some situ- 
ations which the present 
rules do not completely 
address. Some examples 
include the scope of pro- 
hibited dramatizations, 
the dividing line between 
direct mail and print ad- 
vertising, the use of trade 
names, marketing in 
Florida by out-of-state 
lawyers and the applica- 
bility of the advertising 
rules to lawyer referral 
services. Accordingly, the 
committee has also spent 
considerable time analyz- 
ing and proposing modi- 
fications to the present 
advertising rules to both 
the Joint Presidential Ad- 
vertising Task Force and 


. the Bar’s Board of Gover- 


nors. 

The committee has also 
found during the course 
of its review of actual ad- 
vertising that there are 
often changes in market- 
ing techniques designed 
to circumvent the present 
rules as well as changes 
in technology, such as the 
growth of the Internet, 
which were not fully con- 


_ templated by the original 


rules. Therefore, as part 
of its work, the commit- 
tee has suggested on an 


ongoing basis changes in the rules based upon its experi- 


In recognition of the fact that increased compliance with 
the filing requirements is an important issue, from a fair- 
ness standpoint, to Bar members, the committee has con- 
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tinued to examine and propose new 
ways to increase such compliance. One 
such change which originated with the 
committee was the late filing fee of $250 
recently enacted by the Florida Su- 
preme Court. 

In addition, the committee has also 
undertaken a more aggressive role in 
investigating and pursuing non-filers. 
In this regard, the committee has 
worked closely with the Bar’s grievance 
committees in an effort to ensure both 
greater compliance with the filing re- 
quirements as well as the substantive 
regulations themselves. 

Pursuant to the committee’s recom- 
mendation, a procedure was also estab- 
lished this year to permit advertising 
attorneys to appeal committee deci- 
sions to the Board of Governors. The 
committee also recommended a broad- 
ening of the advertising rule provisions 
to expand the list of information that 
is presumed not to be misleading when 
appearing in attorney advertisements. 
This rule change was also approved by 
the Supreme Court of Florida. 

The committee is deeply indebted to 
Ethics Director Tim Chinaris for his 
hard work, dedication and leadership 
of the advertising staff over the past 
three years. Although the Advertising 
Committee will deeply miss Tim next 
year, we know that the Florida Coastal 
School of Law, whose faculty he will 
join, will benefit greatly from his devo- 
tion and leadership. 


Rosert D. PEttz 
Chair 


Annual Meeting 

Your 1997 Annual Meeting will take 
place in a little more than three weeks. 
Planning for this event commenced 
more than two years ago with the se- 
lection of the Dolphin Hotel on Walt 
Disney World property as the host site. 
The Annual Meeting Committee has 
carefully reviewed the recent survey 
from attendees in order to make your 
Annual Meeting even more relevant 
and time-sensitive. Many events will 
end Friday evening. 

From last year’s convention, we 
learned that a large segment of Florida 
lawyers have not kept abreast of the 
recent information technology advances 
that affect our profession and offer each 
of us the opportunity to provide better 
services for our clients. This year, for 


the first time, your Annual Meeting 
Committee, together with the Practice 
Management and Development Sec- 
tion, LOMAS, the Young Lawyers Divi- 
sion, Computer Law Committee, and 
Productivity Point International, a sig- 
nificant in-kind sponsor, will provide 
the opportunity for up to 75 lawyers at 
a time to become proficient with com- 
puter skills and available software in 
our seminar entitled “Empowering Your 
Computer.” We have quadrupled the 
capacity for the same type of seminar 
that was substantially over-subscribed 
last year. 

This continued focus on technology 
will flow into a substantial number of 
the seminars that will be held by your 
respective sections and committees. 
The theme of the convention is “Win- 
dows to the World,” and is meant to 
suggest to each attendee the global na- 
ture of our tasks as lawyers as we ap- 
proach the year 2000, and the need to 
network and interact in all phases of 
our profession. 

As much as the committee would like 
everyone to be technologically profi- 
cient and enjoy the high quality semi- 
nars, we have factored into your “Win- 
dows to the World” a great deal of fun, 
fine food, fellowship and family activi- 
ties. Beginning Thursday morning, the 
annual Legal Runaround will take 
place, sponsored by Chicago Title In- 
surance Company, followed by the Ju- 
dicial Luncheon hosted by Chief Jus- 
tice Gerald Kogan of the Florida 
Supreme Court. His State of the Judi- 
ciary will be followed by the ever-popu- 
lar comedy troupe, The Capitol Steps, 
from Washington, D.C. Approximately 
50 law firms from around the state are 
sponsoring the Judicial Luncheon and 
defraying the costs of not only all reg- 
istrant judges, but the cost of the en- 
tertainment as well. Thursday evening, 
attendees can choose between a num- 
ber of popular receptions, or a special 
luau at Sea World with a special price 
admission ticket, sponsored by Rose- 
mary Beach. On Friday, the day begins 
with a family breakfast with Mickey 
Mouse and friends sponsored by First 
Union, N.A., followed by the General 
Assembly, led by President John Frost. 
Many committee and section lunches 
follow the General Assembly. 

In order to entice attendees to remain 
for Friday evening, we have booked the 
nation’s hottest convention band, The 
Pink Flamingos, from the far west who 


will share the stage with Don Watson 
from Vail, Colorado. Don received rave 
reviews last year for his 400-song rep- 
ertoire. If you come early, expect to en- 
joy free beer, your own specialized 
magazine cover, and souvenirs from the 
band during the evening. The buffet 
will be eclectic and upscale with a spe- 
cial price to ensure your attendance. 

Since a substantial portion of the cost 
of each Annual Meeting is borne 
through exhibitors’ fees and sponsors’ 
generosity, this year’s committee has 
been pleased that more than $180,000 
has been raised to help underwrite the 
costs of the convention, and keep your 
convention registration fee of $125 at 
the same level as in the past four years. 

For the athletes, we continue to pro- 
vide the 5K run, a tennis tournament 
well-attended by members of the 
Florida Supreme Court, and a Friday 
afternoon golf match sponsored for the 
nineteenth year by Empire Corporate 
Kit of America. 

For the first time in the history of the 
Bar convention, a local bar association, 
the Orange County BarAssociation, has 
cosponsored theAll Member Reception, 
and the Florida Association for Women 
Lawyers has sponsored one day of re- 
freshments. 

The single largest sponsor of the An- 
nual Meeting has been the Young Law- 
yers Division, and the committee 
wishes particularly to express its sin- 
cerest appreciation to Young Lawyers 
President Matt Comisky and all Young 
Lawyers Division members, not only for 
their generous contributions in terms 
of funding, but for the substantial staff- 
ing of the major computer seminar 
throughout the convention. A special 
thanks goes to additional major spon- 
sors Barnett Bank, Martindale- 
Hubbell, First American Title Insur- 
ance Company, and Productivity Point 
International. 

As you attend the convention this 
year, please thank our exhibitors and 
vendors, the outside sponsors for spe- 
cific events, the 50 law firms sponsor- 
ing the Judicial Luncheon, and particu- 
larly the Young Lawyers Division for 
sponsoring Friday night’s entertain- 
ment. 

The committee is pleased that there 
have been a number of “firsts” this year. 
For the first time, more than $180,000 
has been raised from outside sources 
to fund convention activities. For the 
first time, there have been more than 
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40 sponsors of the Judicial Luncheon. 
And, for the first time in over a decade, 
every available sponsorship was sold, 
several at record levels. As a result of 
these activities, several events for reg- 
istrants are being subsidized to assure 
the potential for greater attendance. 

The committee would be remiss if it 
did not express the huge debt owed to 
staff. Mrs. Dianne Lynn, Mrs. Kathy 
Boykin, and Mrs. Ricky Libbert have 
been invaluable in assuring not only 
that theAnnual Meeting runs smoothly, 
but that the thousands of details are 
accomplished with aplomb. The logis- 
tics for scheduling in excess of 300 
meetings in three days, in a hotel with 
unique space qualities, is not a simple 
task, and coordination of locations for 
more than 100 exhibitors requires a 
magnificent attention to detail. Sched- 
uling more than 21 seminars, 11 lun- 
cheons and significant entertainment 
36 hours apart, demonstrates the sub- 
stantial capabilities of our in-house 
staff. 


Bruce B. BLACKWELL 
Chair 


Continuing Legal 
Education 

The Continuing Legal Education 
Committee is responsible for providing 
continuing legal education programs 
and publications. The committee is 
challenged with maintaining substan- 
tive excellence in products and keeping 
up with changing technology. This year 
the publications subcommittee under 
the leadership of Debbie Crumbley cul- 
minated a multi-year project by secur- 
ing a contract with West Group under 
which Florida CLE publications will be 
available on CD ROM. This secures a 
technological foothold that will allow 
unprecedented access to our publica- 
tions. The committee also began efforts 
to develop systematic and effective 
ways to include professionalism in CLE 
programs and publications. The com- 
mittee is searching for ways to continue 
proven methods and to develop new 
ways of fostering ideals of profession- 
alism. As always, the committee pro- 
vided support to the sections of the Bar 
in their efforts to provide quality CLE 
programs in their respective areas of 
practice. 

Over the years, this committee has 
worked diligently to maintain and im- 


prove CLE programming and publica- 
tions. This year’s committee carried on 
that effort with skill and professionalism. 


RALPH ARTIGLIERE 
Chair 


Equal Opportunities 
for Minorities in the 
Profession 


The committee continued to fulfill its 
role in increasing the presence and par- 
ticipation of minority attorneys in all 
levels of Florida’s legal system. In ad- 
dition to its review and support of ex- 
isting scholarship programs and other 
programs already in existence, the com- 
mittee launched three additional pro- 
grams to increase networking among 
minority attorneys. Additionally, the 
committee continued its role in support- 
ing and sponsoring existing efforts to 
increase the delivery of legal services 
to major public and private entities and 
to increase the presence of minority 
attorneys in the judiciary. 

Under the leadership of James C. 
Cunningham, Jr., the committee 
launched development of a computer 
homepage. It is anticipated that the 
homepage will contain a directory of 
minority attorneys for access by the 
public at large. The committee believes 
that the homepage will increase the 
visibility of minority attorneys and re- 
sult in greater accessibility of minority 
attorneys to public and private entities 
seeking legal representation. With ad- 
ditional funding, the homepage may 
also serve as a site for discussion and 
dissemination of information of particu- 
lar interest to minorities. 

The committee has also begun devel- 
opment of a minority counsel directory. 
The directory is necessary because the 
committee has been hampered in its 
activities due to lack of reliable data 
on the number and location of minor- 
ity attorneys in Florida. Further, the 
lack of a directory has prevented the 
committee from advising minority at- 
torneys of important issues affecting 
them. Finally, minority attorneys have 
not been able to effectively network due 
to the absence of biographical and geo- 
graphic data. Under the leadership of 
Kimberly A. Gilmour, the committee is 
well under way in preparing its first 
minority counsel directory. 

To further enhance communication 
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among various minority bar associa- 
tions on matters of common interest, 
the committee intends to hold a minor- 
ity bar summit every other year. The 
committee sponsored the first minority 
bar summit two years ago, and it was 
well-received by many of the partici- 
pants. Consequently, the committee has 
determined that this forum for the dis- 
cussion of minority issues among the 
committee and statewide voluntary bar 
associations should become a perma- 
nent part of the committee’s roster of 
activities. 

The committee will continue to hold 
its business development conference 
every other year. Patterned after the 
American Bar Association’s Minority 
Counsel Demonstration Program, the 
conference has been an invaluable 
source of new business for minority at- 
torneys. This year’s conference will be 
held in September and all committee 
members are certain that under the 
able leadership of Reginald J. Clyne, 
the 1997 conference will be more suc- 
cessful than previous conferences. 

In sum, the committee was quite ac- 
tive this year in continuing its work on 
existing projects and in starting new 
projects on behalf of minority attorneys 
in Florida. The committee thanks The 
Florida Bar and Board of Governors li- 
aison Bruce Blackwell for their contin- 
ued support of the committee’s work. 


Raut A. ARENCIBIA 
Chair 


Federal Court 
Practice 


This year will end as it began, with 
the Federal Court Practice Committee 
once again producing the Federal Prac- 
tice Confab at the 1997 Annual Meet- 
ing of the Florida Bar. The 1996 Confab 
was an enormous success, headlined by 
moderator and Florida State University 
President Talbot “Sandy” D’Albemberte, 
11th Circuit Judge Rosemary Barkett, 
Chief Judges Maurice Paul and Eliza- 
beth Kovachevich, and by district court 
judges from all three Florida districts. 
Federal Practice Confab 96 was co-spon- 
sored by the Trial Lawyers Section and 
will be co-sponsored in 1997 by both the 
Trial Lawyers Section and the Labor and 
Employment Law Section. An equally 
spectacular line-up of federal judges and 
practitioners for this exciting seminar is 
anticipated for the 1997 convention. 


The FLoripa FEDERAL CourT PRACTICE 
Manuva. also made substantial progress 
this year under the guidance of vice- 
chair Frank Jakes. This manual, which 
will encompass the nuts and bolts and 
inside scoop on how to practice in all 
three of Florida’s federal districts, is 
expected to be ready for initial publica- 
tion in the summer of 1997. The plan 
is to publish the manual in both 
looseleaf form and on The Florida Bar’s 
website. 

The committee also continued with 
its practice of inviting a distinguished 
guest speaker to address its meetings. 
In September of 1996 U.S. District 
Judge Steven D. Merryday spoke to the 
committee about the impact of Daubert 
on the admissibility of expert opinion 
testimony in federal courts and the role 
of the district judge as “gatekeeper.” In 
January of 1997, Chief U.S. Magistrate 
Judge William Turnoff spoke to the 
committee about the role and function 
of magistrate judges in the Southern 
District of Florida. 

These meetings make participation 
on the Federal Court Practice Commit- 
tee an educational experience, as well 
as an excellent opportunity to meet and 
interact with members of the court and 
other federal practitioners. 


Wayne THOMAS 
Chair 


Florida Bar Journal 
and News Editorial 
Board 


This has been an exciting and pro- 
ductive year for the Bar’s publications. 
This spring we published three back- 
to-back special magazine issues, cover- 
ing the 1996 overhaul of the Adminis- 
trative Procedure Act (March), topics 
confronting the 1997-98 Constitution 
Revision Commission (April), and the 
future of law practice and long-range 
planning efforts of the Bar (May). Also 
during this period the staff fully imple- 
mented a desktop publishing system for 
the Journal and the News, which will 
save the Bar hundreds of thousands of 
personnel dollars in the years ahead. 
Another cost-saving step was taken in 
January, when we reduced the dimen- 
sions of the magazine slightly and 
moved to a new printer. 

We also published a record-setting 
928-page directory this year, and plans 
are afoot to expand the book by adding 


active members’ fax numbers and e- 
mail addresses. 

At the staff level, Associate Editor 
Melinda Mayo left the Journal in Feb- 
ruary after five years. She was replaced 
by Tamara Blenkhorn, a lawyer for- 
merly on the editorial staff of the Bar’s 
CLE Publications Department. We also 
had some changes on our advertising 
staff. 

The 42 volunteers who make up the 
Editorial Board continue to perform 
yeoman’s service, offering substantive 
and stylistic critiques of all manu- 
scripts submitted for publication as 
Journal lead articles. Special recogni- 
tion is due those members who have 
taken on extra duties through service 
on board committees. They are: Rick 
Fee, Ralph DeMeo, Fran Toomey, 
Evelyn Golden and Keith Wadsworth 
of our Legal Writing Seminar Commit- 
tee; and Darren Latham, John Reis, 
Kimberly Stott, Bob Sturgess, Judge 
Tom Freeman, Sarah Warren, Jonathan 
Colby, Steve Goodman, as well as Rick, 
Evelyn, and Fran, for service on the 
Barbara Sanders Memorial Writing 
Contest Committee. Ralph, Darren, and 
Bob also are serving on a special com- 
mittee to review our editorial guide- 
lines, along with Mark Wolfson and 
Marzi Kaplan. A note of thanks also is 
in order to Allison DeFoor for another 
year of service as our liaison to the 
Board of Governors. 

Between the Journal, News, and di- 
rectory, The Florida Bar continues to 
publish more information to its mem- 
bers than does any other state bar. With 
the support of the Board of Governors, 
we of the Editorial Board look forward 
to continuing this tradition. 

Finally, special recognition should go 
to all those on the editorial staff of the 
Florida Bar Journal. The leadership 
and guidance by Judson Orrick, editor, 
Cheryle Dodd, managing editor, and 
Melinda Mayo, associate editor, have 
made the Florida Bar-Journal and News 
the outstanding and well-recognized pub- 
lications that we are all proud of. 


JOSEPH F. KINMAN 
Chair 


Judicial 
Administration, 


Selection, and Tenure 
This committee started the year off 
by saying goodbye to Judge Mattie Bell 


Davis and wished her well in retire- 
ment. We recognized her for her long 
service on the bench as well as this com- 
mittee. We thanked her for all her con- 
tributions toward improving the legal 
profession and pioneering women into 
the judiciary. 

On-going projects the committee 
worked on this year included: 
*Voluntary Election Compliance 
Boards—Various voluntary bars have set 
up these boards to deal with minor elec- 
tion controversies or abuses and provide 
a swift remedy. Of those who set them 
up—all found them to be beneficial. 
Judicial Compensation Commission— 
This committee has been the source of 
information which proved to be the cata- 
lyst for the legislature bringing our Su- 
preme Court justices’ salaries in line with 
federal district judges; with the other 
judges receiving proportionate increases. 
The late Chief Judge of the First DCA, 
Judge Earle Zehmer, played a significant 
role in seeing that the salary increases 
passed the legislature last session. To 
carry on this endeavor, we have estab- 
lished a permanent subcommittee to 
monitor this area and make recommen- 
dations when appropriate. The greater 
utilization of retired judges has also been 
mentioned as an alternative. 

*Pat Doe v. 15th Circuit JNC—The 
health questions on the judicial appli- 
cation was challenged and deemed vio- 
lative of the ADA. The questions were 
subsequently blackened out on the ap- 
plication. On January 22, 1997, repre- 
sentatives from the judicial nominat- 
ing commissions voted to approve 
mediated questions submitted by the 
Attorney General’s Office, thus ending 
further litigation. 

*Constitution Revision Commission— 
In light of this prestigious body getting 
officially appointed when the legislative 
session is over, it was decided that this 
committee should set up a subcommit- 
tee to monitor its activities. They will 
be giving status reports at each of our 
upcoming meetings. 

The committee wishes to extend its 
appreciation to Bar President John W. 
Frost, II, for his leadership toward in- 
stilling the highest degree of profession- 
alism among our members. After all, 
there would be no need to improve our 
image if we practiced “professionalism” 
on a daily basis. 


JUDGE MONTEREY CAMPBELL 
Chair 
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Judicial Evaluation 


After wrestling with the issue of ju- 
dicial evaluation for several years, the 
Judicial Evaluation Committee made 
major progress during the 1996-97 Bar 
year with the adoption of the Florida 
Model Appellate Judicial Evaluation 
Procedure and the revised Florida 
Model Trial Court Judicial Evaluation 
Procedure by the Board of Governors. 
(The trial-level procedure was revised 
to make it consistent with the appel- 
late procedure.) The prime goal of the 
evaluation procedures is to provide a 
confidential means by which the attor- 
ney members of The Florida Bar can 
communicate with Bar members who 
sit as appellate or trial court judges, 
concerning their perceived specific 
strengths and weaknesses of their ju- 
dicial performance, thereby providing 
judges with confidential feedback to 
assist them with self-assessment and 
self-improvement. 

With the approval of the appellate- 
level and the revised trial level proce- 
dures, the Judicial Evaluation Commit- 
tee is now looking into ways to fully 
implement the procedures in 1997. A 
public awareness campaign has been 
approved by the committee to inform 
the judiciary and attorneys about the 
procedures, why they are worthwhile 
and why they should be adopted in 
Florida. The committee will devote its 
attention to statewide implementation 
of the evaluation procedures. 

The Judicial Evaluation Committee, 
composed of judges and lawyers, has 
spent many years studying judicial 
evaluation plans of other states. The 
majority of the committee believes the 
confidential feedback to judges for their 
self-assessment and improvement pre- 
serves the independence of the judiciary 
and avails it of the perception of the liti- 
gants before it. With the combined help 
of the judiciary and the Bar, the com- 
mittee is hopeful Florida will have an 
evaluation program that serves as a 
model for the rest of the nation. 


CHRISTIAN D. SEARCY 
Chair 


Judicial Nominating 


Procedures 
The Judicial Nominating Procedures 
Committee serves as liaison between 
the 26 judicial nominating commis- 
sions. It is responsible for conducting 


an annual training seminar, the JNC 
Institute for new and current commis- 
sioners; tracking new legislation per- 
taining to the nominating process or 
merit selections; and recommending 
new procedures or rules to improve the 
nominating process. Some of the mat- 
ters considered this year include: 
eJNC Institute—This year’s Institute, 
held in conjunction with the general 
meeting, focused on the Rules Conven- 
tion in which the JNC’s adopted new 
health related questions on the judicial 
application and added a uniform rule 
regarding the video taping of judicial 
interviews. The committee was ad- 
dressed by Gerald Kogan, Chief Justice 
of the Supreme Court of Florida, con- 
ducted a presentation and overview of 
the JNC process from beginning to end 
which included a panel discussion and 
chair training session, and hosted a lun- 
cheon addressed by Dexter Douglass, 
general counsel to the governor. 
*Constitution Revision Commission— 
Supported the proposal to revise the 
Constitution making uniform the num- 
ber of nominees sent to the Governor 
by each judicial nominating commis- 
sion for interim judicial vacancies. The 
constitutional amendment passed, 
thereby changing the language to “no 
fewer than three and no more than six.” 
Other matters which the committee has 
brought to the attention of the Consti- 
tution Revision Commission included 
allowing sitting commission appointees 
to vote on new commission appointees. 
¢Mallory v. John Harkness, Jr-—This 
suit was filed by an applicant who ap- 
plied to the Bar for appointment to the 
Fourth DCA JNC. According to FS. 
§43.29(c), this seat was to be filled by a 
minority or a woman. The applicant 
challenged the constitutionality of the 
specific statute which set forth this re- 
quirement. A temporary restraining 
order was entered prohibiting the Bar 
from filling this seat until a full hear- 
ing. The Attorney General’s Office in- 
tervened as a defender of the statute.A 
final order was entered finding only the 
Bar’s appointing authority unconstitu- 
tional as it related F.'S. §43.29. No ap- 
peal was filed, so the order stands. The 
committee suggested some additional 
language to revise §43.29(a) and (b) 
since (c) has been ruled unconstitu- 
tional. 

¢Pat Doe v. 15th Circuit JNC—This suit 
challenged the health questions on the 
judicial application as it pertains to the 
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Americans with Disabilities Act. An 
order was entered holding the questions 
related to health were in violation of 
the ADA. As such, all JNC chairs were 
advised that the health questions on 
the judicial application had been tem- 
porarily suspended because of the hold- 
ing in the 15th Circuit JNC case. At the 
JNC Institute the Rules Convention 
adopted new health related questions 
which ultimately lead to the complete 
resolution and settlement of the mer- 
its of this case. 

The committee wishes to sincerely 
thank President John Frost for both his 
enthusiasm and relentless support to- 
wards the betterment of our profession 
and the administration of justice. 


JOHN G. Wuire, III 
Chair 


Member Benefits 


The year started out with the imple- 
mentation of a new administrative pro- 
gram for small group health and 
health-related insurance products and 
thanks to all parties involved, we have 
secured a stable program for health 
insurance. In addition to health insur- 
ance, the program offers disability, ac- 
cidental death and dismemberment, 
term life, office overhead, long-term 
care and more. If you are interested in 
any of these products, please call 1-800- 
282-8626. 

As part of its on-going task, the com- 
mittee continued to monitor existing 
programs on an as needed basis and 
considered new programs. The commit- 
tee added Cellular Works to the ap- 
proved list of vendors. This company, 
located in Hollywood, Florida, is a di- 
rect marketer of cellular phones, pag- 
ers, accessories and other wireless com- 
munication products and services. For 
a complete list of Member Benefits pro- 
grams available, see pages 26 and 28 
of the September 1996 directory issue 
of The Florida Bar Journal. 

I would like to thank the committee’s 
vice-chair, Martha A. Block, for all of 
her hard work and assistance on behalf 
of the committee. In addition, the in- 
surance subcommittee members de- 
serve special attention for their count- 
less hours devoted to the small health 
group and health-related insurance 
products. Those insurance subcommit- 
tee members include Howard M. 
Rosenblatt, Bruce R. Glassman, George 
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A. Lane, and Charles “Gene” Young, Jr. 
These subcommittee members, along 
with other members who served on sub- 
committees, went to all lengths to pro- 
vide the best possible membership pro- 
grams to Bar members. 

On behalf of the entire committee, I 
would like to thank Michael Tartaglia, 
our staff liaison, for all of his efforts 
with this committee. Without question, 
Mike facilitates the implementation of 
the committee’s actions, and his efforts 
and enthusiasm are greatly appreci- 
ated. 

If any Florida Bar member has sug- 
gestions or recommendations concern- 
ing desired programs or benefits, I en- 
courage them to contact any of the 
committee members listed in The 
Florida Bar Journal Directory on pages 
468-469. I believe I speak for the en- 
tire committee when I say that we have 
worked diligently to provide qualified 
benefit programs for members of The 
Florida Bar. 


Mark J. RAGUSA 
Chair 


Professional Ethics 

The Professional Ethics Committee 
is responsible for providing guidance to 
Bar members concerning professional 
ethics questions. To that end, the com- 
mittee issues formal ethics opinions 
that are published in a book entitled 
PROFESSIONAL ETHICS OF THE FLORIDA Bar, 
reviews informal opinions issued by 
staff counsel and reconsiders them as 
sua sponte deemed appropriate or if the 
requesting attorney seeks review of the 
informal staff opinion, and sponsors an 
annual professional ethics seminar. The 
committee was busy during the past 
year, meeting four times and issuing a 
number of formal ethics opinions. The 
committee is aided greatly by Florida 
Bar staff counsel’s efforts in research- 
ing and drafting the opinions and their 
maintenance of the toll-free ethics 
hotline for Bar members. 

The committee is often consulted by 
other Bar sections and committees for 
its opinion on ethics-related issues. For 
example, the Real Property, Probate & 
Trust Law Section requested an opin- 
ion regarding ethical issues presented 
when an attorney represents a husband 
and wife in estate planning. This hotly 
debated issue has been appealed to the 
Board of Governors. 


The Professional Ethics Committee’s 
popular yearly CLE program addresses 
developing areas of ethics and profes- 
sionalism that are currently of great- 
est significance to Bar members. In 
1996 the committee sponsored a 
Master’s Seminar on Ethics in Litiga- 
tion at the June Annual Meeting. The 
seminar offered a judicial perspective 
on lawyer misconduct in light of the 
recently amended Code of Judicial Con- 
duct, which now requires judges to take 
appropriate measures to curb miscon- 
duct on the part of lawyers practicing 
before them. The committee will again 
sponsor a seminar focusing on profes- 
sionalism at the 1997 Annual Meeting. 

The committee has established a li- 
aison program to facilitate a closer 
working relationship between the PEC 
and other committees and sections. Li- 
aisons are appointed to the Committee 
on Professionalism, the Trial Lawyers 
Section Law School Ethics Program, 
and the Unlicensed Practice of Law 
Committee. 

The ethics opinion process continues 
to rate as the most desirable service on 
membership surveys. The PEC is com- 
mitted to providing guidance to Bar 
members. The committee would like to 
thank the staff of the Ethics Depart- 
ment for their dedication, assistance 
and support in providing such guidance 


throughout the year. 
KENNETH MANN 
Chair 
Professionalism 


This has been a landmark year for 
the Standing Committee on Profession- 
alism as the initiatives established last 
year have come to fruition. Specifically, 
then-chair Justice Harry Lee Anstead 
directed the committee’s efforts towards 
the establishment of The Florida Bar 
Center for Professionalism with a full- 
time director, dedicated to profession- 
alism programs and the establishment 
of the Supreme Court’s Commission on 
Professionalism. Upon the establish- 
ment of the Commission on Profession- 
alism, Chief Justice Gerald Kogan des- 
ignated Justice Harry Lee Anstead as 
the chair of the commission. The com- 
mission is made up of representatives 
from the judiciary, the deans of each of 
Florida’s accredited law schools, presi- 
dents and presidents-elect of The 
Florida Bar and Young Lawyers Divi- 


sion, representatives from the member- 
ship of the Bar, as well as public mem- 
bers. The commission will address is- 
sues such as the role of law schools in 
teaching professionalism, how to teach 
professionalism, the impact of the ju- 
diciary on professionalism, and effec- 
tive means of instilling professionalism 
and restoring civility among lawyers. 
Law schools and voluntary bar associa- 
tions are encouraged to call upon mem- 
bers of the commission to speak on pro- 
fessionalism issues whenever and 
wherever possible. 

The Florida Bar’s Center for Profes- 
sionalism was also established and 
Paul Remillard was named as the 
center’s first director. The center will 
function as a collection point for pro- 
fessionalism programs and materials 
and as a resource to be used through- 
out the state for assistance in profes- 
sionalism programs, speakers, articles, 
etc. The center will also coordinate pro- 
grams and speaking engagements 
throughout the state and will work in 
conjunction with other state bar asso- 
ciations for the collection and creation 
of professionalism seminar materials. 
To date the center has 20 CLE-approved 
seminars, and the number is still grow- 
ing. 

The establishment of the commission 
and center will allow the committee to 
focus on the establishment and opera- 
tion of effective professionalism pro- 
grams in every legal community in the 
state. For many years the committee 
has addressed the effectiveness of pro- 
fessionalism programs and has deter- 
mined that the most effective way to 
instill the ideals and goals of profes- 
sionalism, and has further determined 
that the most effective means of teach- 
ing professionalism is through the 
mentoring process and similar localized 
programs. The focus of the committee 
will be directed towards the establish- 
ment and recreation of successful pro- 
fessionalism programs in every geo- 
graphic area of the state. 

The committee will continue to ad- 
minister the selection of the Profession- 
alism Award and continue its work on 
the development of the historical video 
series based upon interviews with law- 
yers and judges. 

Committee members Chris Searcy 
and Paul Lipton have now completed 
the first phase of the historical video 
series featuring, among others, U.S. 
Attorney General Janet Reno, former 
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Florida Supreme Court Chief Justice 
Ray Ehrlich, Judge Rosemary Barkett, 
Judge William Hoeveler, and former 
ABA President Reece Smith. The com- 
mittee gratefully acknowledges the 
generous financial support of this 
project by the Young Lawyers Division. 
The videotapes will be maintained by 
the Professionalism Center in Tallahas- 
see, will be available to everyone for 
viewing, and will carry CLE credit. 

Having successfully met the chal- 
lenge of establishing a Supreme Court 
Commission on Professionalism and 
Florida Bar Professionalism Center, the 
committee looks forward to meeting the 
new challenge of establishing substan- 
tive local programs throughout the 
state which will improve professional- 
ism among lawyers. 


Cure BACHARA 
Chair 


Relations Between 
the Bar and Florida 
Institute of CPAs 


For the first time in nearly five years, 
with the help of Richard Berkowitz of the 
Florida Institute of Certified Public Ac- 
countants, we held joint meetings with 
the FICPA. In addition, we reorganized 
our subcommittees so that our commit- 
tee and the FICPA committee each had 
the same subcommittees. They are as 
follows: Continuing Legal Education/Cer- 
tified Professional Education, chaired by 
Greg Wilder with Neal Blaher as vice- 
chair; Communications/Publications, 
chaired by Linda Fleming with Max 
Adams as vice-chair; State and Local 
Associations, co-chaired by Tom Greiwe 
and Steve Wilsey; and Technical/Special 
Projects, chaired by Barry Greenberg 
with Joe Spikes as vice-chair. 

The committee was successful in hav- 
ing an article published about our joint 
efforts with the FICPA in a Dade County 
newspaper. In order to increase the vis- 
ibility of the committee, we are in the 
process of purchasing a banner and se- 
curing booths at the annual meetings of 
The Florida Bar and the FICPA. The 
booths will be staffed by members of both 
organizations. Our aim will be to inform 
members of the purposes of our commit- 
tee and how we can be useful to Florida 
lawyers and accountants. 

The committee has also been success- 
ful in opening certain seminars of The 
Florida Bar to Florida CPAs. We are 


making progress toward developing 
joint seminars and articles with the 
FICPA. In this spirit of cooperation, we 
are looking forward to another chal- 
lenging year. The committee would like 
to thank all members for their dedica- 
tion and efforts over the past year and 
to thank the Board of Governors for its 
continuing support. 


Barry N. GREENBERG 
Chair 


Student Education 
and Admisions to the 


Bar 

The Student Education and Admis- 
sions to the Bar Committee had a very 
successful year, again tackling many 
projects. SEABC clearly laid the foun- 
dation for several major policy issues 
which face legal education and bar ad- 
missions in our state. 

Probably most importantly, the Cur- 
riculum Oversight/Preparation for 
Practice subcommittee (co-chairs, Terry 
Bork and Scott Thomas, both of Jack- 
sonville) began preparing a report 
which will address the feasibility of 
implementing a clinical requirement in 
order for an applicant to sit for the 
Florida Bar exam. The subcommittee 
solicited input from all of our state’s law 
schools regarding the cost and feasibil- 
ity of implementing clinical programs, 
and this issue will certainly be a “hot 
topic” for legal education in the future. 
SEABC is concerned about the quality 
of preparation that new lawyers have 
received for the actual practice of law 
and it seems that students who have 
taken “live clinics” (where the students 
actually deal with the real problems of 
civil and criminal litigants) have shown 
an ability to deal with the “real world” 
problems associated with the practice. 

Additionally, SEABC’s Bar Examina- 
tion Review subcommittee (chair, Lee 
Weintraub of Miami) is in the process 
of conducting surveys of other state’s 
bar examiners to determine the effec- 
tiveness of the new Multi-State Perfor- 
mance Examination which has recently 
been administered in those states. This 
new component actually tests bar ex- 
aminees on specific problems, again 
providing a “real world” component to 
the admissions process. SEABC will be 
working closely with the Florida Board 
of Bar Examiners to determine whether 
such a performance exam would have a 
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beneficial effect in Florida. Additionally, 
SEABC will be considering a resolution 
supporting efforts to incrementally raise 
the required passage score on the Multi- 
State Professional Responsibility Exam. 
The New Law School Impact subcommit- 
tee (co-chairs, Dave Langham of Jackson- 
ville and Dean Cannon of Orlando) which 
was created last year to evaluate the ac- 
creditation progress of Florida’s two new 
law schools continued to monitor these 
two new schools giving regular accredi- 
tation reports to the full committee. 

Additionally, the senior Board of Gov- 
ernors adopted as Bar policy a portion 
of a comprehensive SEABC resolution 
regarding new law schools in our state. 
The portion adopted by the Board adds, 
as nonvoting members to SEABC, rep- 
resentatives from these two law schools 
until accreditation, at which time the 
representatives would be full voting 
members of SEABC. Currently, each 
accredited law school in Florida has a 
full voting representative on SEABC. 

SEABC did have one minor “setback” 
this year when the Board of Governors 
declined to adopt another part of the 
comprehensive resolution sent to them, 
i.e., the resolution opposing the open- 
ing of new law schools in Florida. 

Again this year SEABC will be spon- 
soring its annual Academic Conclave 
(chair, Donise Brown of West Palm 
Beach) as part of Tthe Florida Bar’s 
annual meeting in Orlando. The con- 
clave will begin at 2:30 p.m. on Friday, 
June 27.At the time of this writing, the 
speakers for the conclave have not yet 
been determined, but the event will be 
publicized well in advance of the actual 
conclave. 

Additionally, SEABC’s Minority Is- 
sues subcommittee was charged, at the 
beginning of the year, with obtaining 
raw data which would help SEABC de- 
termine the effectiveness of Florida Bar 
minority recruitment/retention pro- 
grams. This subcommittee is currently 
in the process of obtaining that raw 
data so SEABC will be able to make a 
full report to the Board of Governors. 

Special thanks to all subcommittee 
chairs as well as SEABC chairman 
emeritus, Carter McCain from Tampa, 
and vice-chairs Donise Brown from 
West Palm Beach and Gail Sassnett 
from the University of Florida in 
Gainesville. 


Epwin A. SCALES 
Chair 


Voluntary Bar Liaison 


Committee 

The Voluntary Bar Liaison Commit- 
tee has two primary purposes: to serve 
as a liaison between The Florida Bar 
and over 160 voluntary bars through- 
out the state; and to be a clearing house 
of information for the voluntary bars. 
The voluntary bars offer community 
insight, while The Florida Bar provides 
resources and support. Much of the 
communications occur through the 12 
monthly and regular editions of Bar-to- 
Bar Briefs that promote information 
and activities important to the various 
bar associations. In addition, six spe- 
cial editions of Bar-to-Bar Briefs are 
published summarizing the actions of 
the Board of Governors. The Voluntary 
Bar Liaison Committee, in cooperation 


with the Florida Council of Bar Asso- 
ciation Presidents, also coordinates 
publication of the Spotlight Page in The 
Florida Bar Journal. The Spotlight 
Page highlights activities of a particu- 
lar voluntary bar association that could 
serve as a model for other bars. 

An annual Bar Leaders’ Workshop is 
sponsored by the 23-member commit- 
tee; held this past October in Palm 
Beach. The workshop combines the tal- 
ents of experienced bar leaders and 
staff to equip attendees in their respec- 
tive roles. It was extremely successful 
providing the bar leaders the opportu- 
nity to express ideas and projects rang- 
ing from fund raising to community 
events. The annual event usually 
serves over 70 participants who, uni- 
formly evaluate the program to be very 
useful to them as a bar leader. 


The Voluntary Bar Liaison Commit- 
tee meets jointly several times a year 
with the Florida Council of Bar Asso- 
ciation Presidents, this year at Midyear 
Meeting and the upcoming Annual 
Meeting. We have taken positive steps 
to enhance our function. 

With the full support of the leader- 
ship of The Florida Bar, the function 
and powers of the voluntary bars are 
being recognized. Voluntary bars serve 
a great purpose to our legal system. 

With the continued assistance of The 
Florida Bar through the Voluntary Bar 
Liaison Committee, voluntary bars will 
continue to perform services for their 
members, and clients will benefit. 


Stanuey D. Kietr 
Chair 


Clients’ Security Fund 
The Clients’ Security Fund Committee 
is composed of approximately 30 volun- 
teer attorneys located throughout 
Florida who investigate and report with 
respect to claims for losses arising from 
the misappropriation of money or prop- 
erty by an attorney during the course 
of an attorney-client relationship. Com- 
mittee members spend countless hours 
on this important public service work. 
The committee meets three times a year 
to review investigator reports and make 
recommendations as to claims, as well 
as other matters involving the Clients’ 
Security Fund, to the Board of Gover- 
nors. 

The 1996-97 fiscal year has been ac- 
tive. The committee received 217 new 
claims from July 1, 1996, through 
March 31, 1997. During this same pe- 
riod the Board of Governors reviewed 
179 claims, including claims submitted 
in prior fiscal years. Approved for pay- 
ment in the same period were 61 claims 
totaling $864,058.At its February 1997 
meeting the committee recommended 
approval for payment on an additional 
27 claims totaling $291,163. Since our 
fiscal year does not end until June 30, 
we can anticipate that many of the ad- 
ditional claims acted upon by the com- 
mittee will be considered for payment 
by the Board of Governors before the 
end of the fiscal year. The aggregate 


PUBLIC SERVICE 


amount of claims approved for payment 
by the Board of Governors could be as 
high as $1,155,221. This amount is con- 
siderably in excess of the $863,700 bud- 
geted this fiscal year for payment of 
claims. 

Under the Clients’ Security Fund’s 
current rules, all claims that do not 
exceed $10,000 are paid in full. Aclaim 
that is approved in an amount between 
$10,000 and $50,000 (the maximum 
that may be paid on a claim under the 
fund’s current rules) has an immediate 
payment of $10,000, with the remain- 
der placed in a contingency pool until 
the end of the fiscal year. After the close 
of the fiscal year, the amount of money 
that is unpaid on the claims that ex- 
ceed $10,000 is then paid on a pro-rata 
basis if there are insufficient funds to 
pay all approved claims in full. This 
pro-rata payment procedure, born of 
fiscal necessity, is truly unfortunate, 
particularly since many of the claim- 
ants have extremely limited financial 
resources. 

With the exception of last fiscal year 
(which was considered a temporary ab- 
erration), the amount of claims ap- 
proved for payment has consistently 
exceeded in recent years the amount 
budgeted for payment. Unfortunately, 
it is expected that this pattern of short- 
falls will continue unless remedial ac- 
tion is taken. Funding for payment of 


claims is obtained from a $15 per mem- 
ber allocation from The Florida Bar 
annual dues. This is the maximum per- 
mitted under the current Bar rules. 
Unfortunately, it is not enough. The 
Clients’ Security Fund Committee has 
gone on record recommending amend- 
ment of the Bar rules to increase the 
dues allocation for this important pro- 
gram. With adequate funding, claims 
can once more be paid in full up to the 
maximum allowable limit, and the pub- 
lic image of the Bar will be enhanced 
through its underwriting of this impor- 
tant public service program. 


JAMES A. PoRTER 
Chair 


Consumer Protection 


Law 

The highlight of the year for the Con- 
sumer Protection Law Committee was 
its sold-out seminar entitled “Winning 
Ways in Consumer Protection Law— 
Part II,” held on January 24, 1997, in 
Miami in conjunction with the Florida 
Bar Midyear Meeting. Coordinated by 
vice-chair Ken Nolan, the seminar in- 
cluded such topics as punitive damages 
in consumer cases, the Fair Debt Col- 
lection Practices Act, residential mort- 
gage violations, physician deceptive 
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and unfair trade practices, and litigat- 
ing automobile sales fraud cases. 

The committee made substantial 
progress this year on increasing public 
access to the valuable information pro- 
vided by The Florida Bar Call-A-Law 
program. In addition to an Orlando 
area 511 number allowing callers to 
access the legal information scripts for 
a 50 cent telephone call, a Florida 511 
number was added in October 1996 
through information in the Real Yellow 
Pages. This number can be accessed in 
Palm Beach, Broward, Dade, Martin, 
and St. Lucie counties. A set of Span- 
ish scripts was also added for Dade 
County. Also, new this year is the avail- 
ability of the Call-A-Law scripts on 
FLABAR ONLINE. In just six months 
since July 1996, the inquiries to these 
systems have already surpassed the 
total for fiscal year 1995-96. The com- 
mittee will continue to look for ways to 
make this information more accessible 
to the public. 

In the legislative arena, despite con- 
tinued opposition from the Business 
Law Section, the committee finally ob- 
tained approval from the Board of Gov- 
ernors to lobby the legislature to amend 
the Deceptive and Unfair Trade Prac- 
tices Act, F.S. §501.211, to provide for 
minimum statutory damages of $1000. 
The committee will continue to pursue 
this goal and to review and seek to 
strengthen other state consumer pro- 
tection laws where necessary in keep- 
ing with the committee’s scope and 
function. 

Finally, the committee continued its 
new tradition of “in-house” CLE. At the 
June meeting, committee member 
Mona Fandel presented information 
about the new federal telemarketing 
rules that implement 15 U.S.C. §§6101- 
6108, the Telemarketing and Consumer 
Fraud andAbuse Prevention Act. At the 
September meeting, committee mem- 
bers Lorraine Kelly and Lisa Steinman 
presented a discussion of the Fair 
Credit Reporting Act, recent caselaw, 
and how to spot potential FCRA viola- 
tions. The committee will continue this 
feature at future meetings as it pro- 
vides for CLE credit, keeps members 
aware of current consumer issues, and 
increases member participation and 
attendance. 


C. BRENNER 
Chair 


Fee Arbitration 


Since its inception in 1989, the 
Standing Committee on FeeArbitration 
has acted as the policymaking and liai- 
son body of the Fee Arbitration Pro- 
gram. Charged with prescribing uni- 
form forms and rules of procedure, 
giving advice concerning fee arbitration 
matiers, gathering and maintaining 
statistical information, and generally 
promoting the program, the standing 
committee acts as a liaison between the 
Board of Governors and the “backbone” 
of the Fee Arbitration Program, the 22 
Circuit Arbitration Committees located 
throughout the state. 

Consistent with this liaison function, 
each member of the standing commit- 
tee during 1996 was assigned to act as 
a liaison for one or more of the circuit 
arbitration committees. The various 
circuit arbitration committee chairs 
were encouraged to contact their stand- 
ing committee liaison directly to ren- 
der advice on fee arbitration matters 
arising during the course of the year. 
The standing committee liaisons also 
have been encouraged to coordinate 
with circuit chairs to help promote the 
fee arbitration program in their local 
areas, by either making personal ap- 
pearances at local bar association lun- 
cheons or volunteering to write promo- 
tional articles in bar association 
bulletins or newsletters. 

A major task completed by the stand- 
ing committee during 1996 was prepa- 
ration of a Laypersons Procedural 
Guide to Fee Arbitration, which cur- 
rently is in the process of being pub- 
lished, and will be distributed very 
shortly to the various circuit arbitra- 
tion committee chairs. This idea arose 
directly as a result of inquiries by cir- 
cuit chairs, who from time-to-time were 
confronted by questions from layperson 
clients as to how to properly present 
their case during fee arbitration. Many 
of the circuit chairs felt uncomfortable 
in providing such ex parte advice, and 
were concerned that, in providing such 
advice, the impartiality of the circuit 
chair could be called into question. Ac- 
cordingly, the Laypersons Procedural 
Guide has been developed precisely for 
the circuit chairs to have available in 
such circumstances. The Laypersons 
Procedural Guide is a practical “how to 
do it” procedural guide, providing ad- 
vice on how to start a fee arbitration 
case, what to expect at the arbitration 
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hearing, how to properly present evi- 
dence and witnesses, and other related 
procedural matters. It is hoped that the 
Laypersons Procedural Guide will serve 
to both increase utilization of the Fee 
Arbitration Program, and to enhance 
the perception that the program is fair 
and equitable to those electing to use 
the program. 


PETER CorRBIN 
Chair 


Law-Related 


Education 

The mission of the Law Related Edu- 
cation Committee of The Florida Bar 
is to promote effective law related edu- 
cation programs in grades K-12, with 
emphasis on understanding the rights 
and responsibilities of citizens in a par- 
ticipatory democracy, i.e., good citizen- 
ship. During the 1996-97 year term our 
committee continued its long-standing 
tradition of working closely with the 
Florida Law Related Education Asso- 
ciation (funded with assistance from 
the Florida Bar Foundation IOTA Pro- 
gram). The committee offered advice, 
assistance, and volunteers with many 
of its programs, activities, and projects, 
including: a LRE Manual distributed 
to schools, a “We The People” competi- 
tion (constitutional law), a high school 
statewide mock trial competition, Law 
Week activities culminating in an 
awards ceremony in Tallahassee, and 
“Project Citizen” public policy portfolio 
competition (partnership with national 
conference of state legislatures). 

Also keeping with tradition, the com- 
mittee again this year revised and pub- 
lished the “Legal Guide For New 
Adults,” which explains basic laws, fo- 
cusing on the rights and responsibili- 
ties upon becoming an adult. This pam- 
phlet, which is distributed to high 
school seniors each year, covers a vari- 
ety of topics including driving, drink- 
ing, consumer protection, voting and 
jury duty. 

One of the functions the committee 
continued to focus on this year was to 
act as a clearinghouse for law related 
activities that are occurring across the 
state. Towards this end, committee 
members are following up on the “Le- 
gal Guide For New Adults,” to ensure 
that the pamphlets are being received 
and distributed to students. The com- 
mittee assisted the Law Related Edu- 


cation Association in a statewide evalu- 
ation of law related activities in schools 
and also surveyed the voluntary bar 
associations throughout the state to 
determine the level of interest and par- 
ticipation in law related activities. The 
intent of the committee is to use this 
information to inspire and to encour- 
age members of The Florida Bar to be- 
come regular participants and support- 
ers of law related education activities 
in their communities. One of the con- 
tinuing goals of the committee is to or- 
ganize the information about law re- 
lated education activities throughout 
the state, and to add a little more struc- 
ture to individual efforts, so that con- 
tinued participation by members of The 
Florida Bar is made easier and more 
effective. 


Nort G. LAWRENCE 
Chair 


Lawyer Referral 


Service 

The Lawyer Referral Service Com- 
mittee had a very active and produc- 
tive year. The committee again focused 
on continuing to improve the operation 
of The Florida Bar Lawyer Referral 
Service. The most recent traffic report 
for the service revealed that only 28 
percent of the incoming calls and only 
six percent of the repeat callers receive 
a busy signal. This is down from 60 
percent in 1994. 

In 1996, the Lawyer Referral Service 
made a record-breaking 108,586 refer- 
rals, surpassing the 1995 total by 
13,108. The referral service staff also 
made 621 referrals in one day, break- 
ing the old record by 25. 

The top five areas of law that were 
referred in 1996 were divorce, labor law, 
personal injury, consumer, and real es- 
tate law. The top five counties referred 
were Dade, Volusia, Marion, Alachua, 
and Sarasota. 

The committee also developed a com- 
prehensive targeted Yellow Page adver- 
tising campaign in key counties to in- 
crease the public awareness of the 
service. 

In addition, the service ran ads in 
each issue of the Bar News and in local 
bar association newsletters to recruit 
attorneys for the service. The committee 
also recruited new Bar members and law- 
yers in counties that in the past have had 
little representation on the Service. 


The committee continued its efforts 
to ensure that panel members and 
former panel members completed their 
Lawyer Referral Service Outstanding 
Case Reports and remitted fees due the 
service. The remittance fees are utilized 
in operating and staffing the service. 

The committee also worked with the 
Bar’s Public Information Department 
in developing the Lawyer Referral Ser- 
vice section on the Bar’s website on the 
Internet. 

The committee has a full agenda for 
its June 27, 1997, meeting in Orlando, 
where members will discuss the impact 
of the Internet on the Lawyer Referral 
Service, review the criteria for member- 
ship on the service, and develop guide- 
lines for the collection of fees due the 
service. 


Barry A. STEIN 
Chair 


Military Affairs 

The primary mission of The Florida 
Bar Military Affairs Committee is to 
serve as a nexus between the Bar and 
active duty, reserve, and retired mili- 
tary attorneys in Florida. The commit- 
tee supports legal assistance programs 
for service personnel and their families, 
promotes professional development of 
military attorneys, and fosters under- 
standing between the military and ci- 
vilian legal communities. 

The committee sponsored a change 
to the Rules Regulating The Florida 
Bar which allows military attorneys 
stationed in Florida to represent low 
income service members and their 
families in limited circumstances, even 
though the attorneys are not admitted 
to The Florida Bar. With the support of 
other Bar committees, particularly the 
UPL Committee, the new rule was ap- 
proved by the Board of Governors and 
the Supreme Court. This rule, codified 
as Chapter 18 of the Bar rules, will in- 
crease access to Florida courts for low 
income service members and their 
families, while also reducing demand 
on public legal services agencies. 

The committee continued working on 
several ongoing projects. In “Operation 
Standby,” the committee continued to 
recruit civilian practitioners to be “of 
counsel” to military attorneys stationed 
in Florida, providing guidance in vari- 
ous areas of Florida law. As part of “Op- 
eration Consumer Protection,” the com- 


mittee made videotapes available to 
educate military personnel about 
Florida’s consumer protection laws. A 
program was established to welcome 
new military attorneys to Florida and 
to acquaint them with both Florida law 
and the committee’s activities. Ties to 
the Government Lawyers Section were 
strengthened in order to work together 
on issues of mutual interest. 

The highlight of the committee’s ac- 
tivities for the year was the annual 
Military Law and Legal Assistance 
Symposium, which was held at the 
Bar’s Midyear Meeting. The sympo- 
sium featured presentations on a vari- 
ety of topics by experts in both Florida 
and military law. Featured speakers 
included the Chief Judge of the U.S. 
Court of Appeals for the Armed Forces, 
as well as the Judge Advocate General 
of the Navy. Colonel Harold W. 
Youmans, U.S.Army (retired), was pre- 
sented with the Clayton B. Burton 
Award for his outstanding dedication to 
serving the legal needs of military 
members and their families. 

The members of the committee wish 
to thank all of our colleagues who have 
aided our efforts during the past year, 
especially the Bar’s General Counsel, 
Paul Hill, and the members of the UPL 
Committee. Our special thanks to 
Maritza Sanchez of the Bar’s Public 
Service Programs staff for her contin- 
ued superior performance of duty. 


Rosert M. WILKINS 
Lieutenant Commander, USCG 
Chair 


Prepaid Legal 


Services 

The Prepaid Legal Services Commit- 
tee of The Florida Bar has responsibil- 
ity for administering Chapter 9 of the 
Rules Regulating The Florida Bar, i.e., 
the “Group and Prepaid Legal Services 
Rules.” These rules provide the frame- 
work for organizations to establish and 
administer group and prepaid legal ser- 
vices plans and for members of The 
Florida Bar to participate in such plans. 
Chapter 9 complements the Depart- 
ment of Insurance’s “legal expense in- 
surance” statute, F.S. Ch. 642. 

The Florida Bar has a long-standing 
commitment to improving public access 
to the legal system. Inasmuch as group 
and prepaid legal service plans tend to 
make access to lawyers easier and more 
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affordable for consumers, the Commit- 
tee has encouraged the establishment 
of such plans as part of that commit- 
ment to greater public access. The com- 
mittee does its work through the review 
and approval of plans, providing advice 
to potential plan sponsors, and by con- 
ducting educational seminars about 
group and prepaid legal service plans. 
The committee meets formally three 
times a year. Committee members bring 
differing levels of experience with le- 
gal services plans, ranging from attor- 
neys with no acquaintance with plans 
to practiced plan providers. This mix 
ensures a lively exchange and regular 
re-examination of assumptions, making 
work on the committee both interest- 
ing and fun. 

In cooperation with the Department 
of Insurance, the committee is currently 
engaged in a major effort to revise 
Chapter 9 and the analogous insurance 
regulations in order to make the respec- 
tive rules clearer, more consistent, and, 
especially more “user-friendly.” A spe- 
cial subcommittee, headed by two 
former chairs of the committee, has 
been meeting for almost a year. To en- 
sure that everyone has a chance to par- 
ticipate and thereby bring the broad- 
est perspective to the rules, the 
subcommittee has met frequently both 
in person and through a series of tele- 
conferences. What has emerged so far 
promises to make it easier to establish 
plans by reducing paperwork and re- 
quirements which experience has 
shown to be unnecessary; to enhance 
protection of the consumer by ensuring 
better disclosures and clearer terms of 
coverage; and to encourage broader at- 
torney participation by simplifying the 
process for getting information about 
plans and for participating in plans. 

As part of its educational efforts the 
committee held a half-day seminar at 
the June 1996Annual Meeting. Presen- 
tations were made by experienced le- 
gal service plan attorneys and admin- 
istrators from across the country. The 
speakers shared their experiences in 
using statistical data and systematic 
case handling to manage a high-volume 
caseload. Geared for the small firm and 
solo practitioner, the seminar offered 
concrete tools for analyzing what works 
well and what does not work well in any 
practice, and for rationalizing and 
streamlining both what work the office 
does and who should do it. 

This year the committee will present 


a new half-day seminar at the Annual 
Meeting on June 27. The focus of this 
year’s seminar is the practical mechan- 
ics and practice potential of legal ser- 
vice plans from a potential participat- 
ing attorney’s perspective. Attendees 
will learn how to evaluate plans, how 
to join them, how to bill plans, and how 
to work plans into the development of 
the firm’s practice. In a time when com- 
petition is tough, it promises to high- 
light at least one path to prosperity. 


CHRISTOPHER GIULIANA 
Chair 


Public and Member 


Information 

The 29-member Public and Member 
Information Committee— with repre- 
sentatives from each of the sections— 
generates proposals and makes recom- 
mendations for communications 
activity in keeping with the guidelines, 
priorities, and policies established by 
the Board of Governors. The commit- 
tee also coordinates any communica- 
tions projects, promotional programs, 
or advertising campaign proposed by 
any program, section, division, or com- 
mittee of The Florida Bar. In keeping 
with this charge, the committee was 
very active during the past year. 

The committee approved a “Member 
Handbook” to replace the “New Mem- 
ber Kit” that is distributed to all new 
Florida Bar members. The handbook, 
a project of the Public Information and 
Bar Services Department, is designed 
to be kept for future reference and pro- 
vides useful information about the Bar 
and its member services. The handbook 
was funded by the budget committee 
and will be available in 1997-98. 

Committee members also took a keen 
interest in the development and imple- 
mentation of The Florida Bar’s website. 
Members approved plans to promote 
the Center for Professionalism and pub- 
licize the newly-approved Judicial 
Evaluation Program. 

The subcommittee on internal com- 
munications was formed to look into 
options for connecting bar members in 
an electronic network and improving 
production and distribution of section 
newsletters. Its recommendations are 
to be submitted at the Annual Meeting 
of the committee. 

The Elder Law Section submitted a 
proposed consumer pamphlet “Florida 
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Powers of Attorney.” A subcommittee of 
representatives of the Elder Law, Fam- 
ily Law, Real Property, Probate and 
Trust Law, General Practice, Public 
Interest Law, and Health Law sections 
are reviewing the pamphlet and will be 
making their recommendations at the 
Annual Meeting. The Board of Gover- 
nors recommended that The Florida 
Bar and the Florida Medical Associa- 
tion work jointly to educate and pro- 
mote advanced medical directives. A 
subcommittee made up of representa- 
tives of the Elder Law, Health Law, and 
Real Property, Probate and Trust Law 
sections will be submitting specific rec- 
ommendations to the full committee at 
the Annual Meeting. 

Other continuing projects the com- 
mittee worked on included the attor- 
ney-client model communications pro- 
gram, certification promotion, and 
public awareness program to restore 
respect for the administration of justice. 

Michael Hammond of Orlando served 
as vice-chair and Jerry Butterfield as 
Bar staff coordinator. 


MIcHAEL CoNIGLIO 
Chair 


Unlicensed Practice 
of Law 


This past year has been one of many 
accomplishments for the Unlicensed 
Practice of Law program. Our UPL 
branch offices continue to provide as- 
sistance to local circuit committees and 
handle the prosecution of UPL cases. 
This year we added a part-time attor- 
ney to our Tallahassee office to assist 
the local circuit committees in that 
area. 

Perhaps the biggest and most re- 
freshing change to the UPL system is 
the addition of 15 public members to 
the Standing Committee on Unlicensed 
Practice of Law bringing the total num- 
ber of public members to 18. The mem- 
bers have a variety of backgrounds— 
real estate licensee, certified legal 
assistant, retired car salesman, insur- 
ance agent, and physician to name a 
few. The perspective and contribution 
they bring to the committee is invalu- 
able. 

The standing committee and local 
circuit committees continue to review 
and investigate a wide variety of cases. 
There are several unlicensed practice 
of law prosecutions pending before the 


Supreme Court of Florida. Among the 
cases we are prosecuting are “legal 
technicians,” an individual who held 
himself out as an attorney, two “legal 
reformer practitioners,” and a collection 
agency. 

We have received favorable opinions 
from the court on cases that were pend- 
ing earlier in the year. One involving 
American Senior Citizens Alliance 
gives an example of when living trust 
companies step over the line and en- 
gage in UPL. Another case involving a 
collection agency makes it clear that a 
collection agency that gives the impres- 
sion that it is a law firm or lawyers is 
engaged in the unlicensed practice of 
law. We also received an order in the 
standing committee’s proposed formal 
advisory opinion regarding the activi- 
ties of Community Association Manag- 
ers (CAM). The questions, proposed by 
a CAM, involved the preparation of cer- 
tain documents and the rendering of 
certain advice. While the standing com- 
mittee found that many of the activi- 
ties were not the unlicensed practice of 
law, the standing committee did have 
concerns with certain areas. The Su- 
preme Court adopted the opinion of the 
standing committee and found many 


Aviation Law 

During the past year, the Aviation 
Law Committee has continued its tra- 
dition of providing CLE courses in con- 
junction with its committee meetings 
and conducting a one-day seminar in 
aviation and space law. The seminar 
also served as a review course for those 
attorneys who were preparing to take 
the aviation law certification examina- 
tion. Topics covered this year included 
aviation litigation and insurance cov- 
erage, airline labor law, aircraft liens 
and registration, FAA enforcement ac- 
tions, airport operation and land use, 
major airline and commuter airline cer- 
tification and operation issues, and 
space law. We are in the planning stages 
for a fall one-day seminar at a location 
to be announced. 

Our speakers this year included F. 
Lee Bailey, who practices a significant 
amount of aviation law in Florida, and 
Vincent Bennett, an attorney with the 
Federal Aviation Administration’s Or- 
lando Office of the Assistant Chief 


activities to constitute UPL. The court’s 
opinion can be found at The Fla. Bar 
re: Advisory Opinion Activities of Com- 
munity Association Managers, 681 So. 
2d 1119 (Fla. 1996). 

In October, the standing committee 
filed a proposed formal advisory opin- 
ion with the court regarding nonlaw- 
yer representation in securities arbitra- 
tion. The question presented was 
whether non-attorney companies or in- 
dividuals who offer advice on securities 
related matters and represent the pub- 
lic before, during, or after any NASD, 
NYSE, AMEX, or other stock exchange 
arbitration proceedings for compensa- 
tion are engaged in the unauthorized 
practice of law. The standing commit- 
tee found that the activity was the prac- 
tice of law and that it was not autho- 
rized by a federal rule or regulation. 
(The full text of the opinion and other 
news regarding UPL can be found on 
The Florida Bar’s homepage at http:// 
www.FLABAR.org link to Law Practice 
Regulation.) Oral argument on the 
opinion was held in March. At the time 
of this writing we are awaiting action 
by the court. 

On a personal note, this is my last 
year on the standing committee on 


SUBSTANTIVE LAW 


Counsel, members of our committee, 
and other attorneys who practice avia- 
tion and space law. 

The second annual aviation law cer- 
tification examination was given in 
March. For those interested in taking 
future certification examinations, the 
seminars and CLE courses provide an 
easy and relatively inexpensive method 
to obtain the required 60 CLE hours in 
the three years prior to taking the ex- 
amination. In addition we encourage 
prospective examination candidates to 
speak at our CLE courses and seminars 
in order to share their knowledge with 
the committee members and to obtain 
speaker’s CLE credit for doing so. 

The committee is investigating get- 
ting a site on the Internet, which would 
be linked to the various aviation data- 
bases available. Besides helping attor- 
neys with their research, it would per- 
mit more effective communication with 
other aviation law related bar associa- 
tions and lawyers’ groups. 

We continue to seek more participa- 


Unlicensed Practice of Law. I have 
found it an extremely fulfilling and re- 
warding experience. I would encourage 
anyone who has an interest in Bar ac- 
tivities to get involved with a UPL com- 
mittee, either on a local or statewide 
basis. 

Finally, I wish to thank and recognize 
the Director of the UPL Department, 
Mary Ellen Bateman, the Assistant 
Director of the UPL Department, Lori 
S. Holcomb, Branch UPL Counsel Janet 
E. Bradford, Loretta C. O’Keeffe, Barry 
W. Rigby, Jacquelyn P. Needelman, 
Amanda P. Wall, and their assistants 
for all of their assistance, dedication, 
and hard work. The UPL system could 
not work as efficiently without such 
competent staff. Many thanks for this 
successful year are extended also to 
committee members and particularly 
the committee vice-chairs, Wayne L. 
Thomas, James E. McDonald, and 
Norman L. Schroeder II. It is through 
the efforts of these individuals and all 
of the volunteer members of the local 
circuit committees that we are able to 
satisfy the mission of protecting the pub- 
lic from the unlicensed practice of law. 

JOHN A. YANCHUNIS 
Chair 


tion on our committee by attorneys 
whose practices are related to aviation 
law but who are not yet members. Not 
only will this increase the depth of idea 
exchange among the committee mem- 
bers, it will aid in our goal of raising 
the number of members to a level re- 
quired to seek section status. The com- 
mittee is open to any member of The 
Florida Bar who has an interest in, or 
who practices, aviation law. 

I would like to thank Connie Stewart 
for her help in making all of the events 
this past year a success and for help- 
ing me to better fulfill my responsibili- 
ties as chair of the committee. Finally, 
I would like to thank those members 
of the committee who attended our 
meetings and seminar and who con- 
tributed their time and knowledge to 
the committee to help it better serve 
its members. 


Rosert L. FELDMAN 
Chair 


THE FLORIDA BAR JOURNAL/JUNE 1997 49 


3 


Computer Law 


This year, the Computer Law Com- 
mittee upgraded and expanded its 
World-Wide Web and Internet presence. 
The committee now has an active e-mail 
“listserv” (electronic messaging func- 
tion) for private, internal use of com- 
mittee members to discuss committee 
issues and legal developments of inter- 
est in the computer law field. The 
committee’s website, found at http:// 
lawlinks.com/flacom/committee.jtml 
now features not only the committee’s 
newsletter, mediation project, and ros- 
ter of members, but also links to deci- 
sions of significance and to recent de- 
velopments of interest to computer law 
practitioners. The website is available 
for viewing by all who have a computer, 
telephone line, and modem. 


Our CLE subcommittee presented a 
very well-received seminar concerning 
the Law of Cyberspace in connection 
with the Bar’s Annual Meeting on Fri- 
day, June 21, 1996. Moreover, the com- 
mittee has coordinated with the Uni- 
versity of Miami School of Law’s 
Computer Law Society and Daily Busi- 
ness Review to co-sponsor the First An- 
nual Institute On Law in the Informa- 
tion Age, entitled “The Legal Internet,” 
which was presented on April 18, 1997, 
in Miami. 

Our committee is working to de- 
velop recommendations to other Bar 
committees or sections concerning the 
use of e-mail in the practice of law (ad- 
dressing issues of attorney-client 
privilege and ethical constraints) as 
well as monitoring various legislation 
introduced this legislative session. 
The committee continues to promote 
its mediation project whereby media- 
tors knowledgeable in computer tech- 
nology and the law as it relates 
thereto are available to mediate both 
pre-litigation and post-lawsuit dis- 
putes. 

As interest in the Internet and spe- 
cifically, the World-Wide Web contin- 
ues to grow, especially as commercial 
interests continue to take advantage 
of this new media, legal developments 
in this area will remain in the news 
and computer law will continue to be 
an exciting area of practice. Our 
committee’s seminar at the Bar’s up- 
coming Annual Meeting in June, en- 
titled “Potholes on the Infobahn,” will 
showcase the many recent develop- 
ments in this cutting-edge field. We 


look forward to another exciting and 
productive year in 1997-98. 


I. Rosas 
Chair 


Eminent Domain 

The Eminent Domain Committee has 
made a year-long effort to focus on the 
early pioneers in this area of practice. 
This year we continued a newsletter 
that is published for the committee. 
One purpose of this publication was to 
help members of our committee stay 
updated on upcoming cases. We also 
used this newsletter to summarize re- 
cent events and seminars. The news- 
letter allowed members around the 
state to stay informed and involved. 

In addition to continuing a strong 
newsletter published three times a 
year, the committee hosted a first-time 
function. One of our main goals was to 
host a social function so that commit- 
tee members from around the state 
could meet, mingle, and get to know 
each other. The Eminent Domain Com- 
mittee hosted a reception for commit- 
tee members to coincide with the mid- 
year meeting. The reception was a 
format utilizing J. Hardin Peterson, 
former General Counsel to Governor 
Lawton Chiles, as the Master of Cer- 
emonies and various speakers telling 
“war stories” from the condemnation 
field. The audience was entertained by 
stories from Charles Stratton, Linda 
Nelson, Tom Goldstein, Andy Schuster 
and Walter Kelly. The committee was 
honored by an appearance by John 
Frost, II, President of The Florida Bar. 
Over 40 people attended the cocktail 
party at the Lafayette Hotel in the 
South Beach area of Miami. It was a 
great success. 

The committee also assigned a small 
subcommittee to study the feasibility 
of a web page for the Eminent Domain 
Committee. As part of our educational 
efforts, we had speakers concentrating 
on jury selection at the September 
meeting. At the January meeting, the 
Chair of the Appellate Practice and 
Advocay Section, Raymond T. Elligett, 
Jr, was our speaker. The focus for the 
June meeting will be on recent devel- 
opments in caselaw concerning compu- 
tation of business damage claims. 

The committee provided the materi- 
als and classroom presentation for the 
Circuit Judges’ Conference in Septem- 
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ber. Many members of the committee 
took time out to make a presentation 
concerning evidentiary issues that arise 
frequently in condemnation litigation 
through mock motion in limine hear- 
ings. 

Education is the primary goal the 
committee set out to achieve. In Octo- 
ber of 1996, the committee sponsored a 
condemnation seminar. The programs 
ranged from environmental permitting 
and its affect on eminent domain to the 
law of trade fixtures. There were lec- 
tures on property rights legislation, at- 
torneys’ fees, mediation strategy in con- 
demnation cases, as well as a panel 
discussion on the Fortune Federal case. 

This year was a busy one for the 
Eminent Domain Committee. We ac- 
complished our goals and objectives. We 
got the chance to meet with members 
from different areas of the state on a 
social level and we kept members in- 
formed and provided them with educa- 
tional opportunities. The committee 
continues to be vibrant. 


DesoraH A. RUSTER 
Chair 


Media & 


Communications Law 

The Media and Communications Law 
Committee continues to sponsor high 
profile educational programs for Bar 
members. Each program had signifi- 
cant public relations value to the Bar, 
establishing it as an enlightened and 
credible representative for the profes- 
sion. 

In March, the committee sponsored 
its signature program, the 23rdAnnual 
Media-Law Conference in Ft. Lauder- 
dale. More than 250 lawyers, journal- 
ists, judges, and others attended the all- 
day event that explored this year’s 
theme, “The 21st Century Challenge: 
Will history help judges, lawyers and 
journalists face the legal and ethical 
dilemmas of a multimedia world?” 

The conference—chaired by commit- 
tee members John R. Hargrove and 
Kathleen Pellegrino—was a resounding 
success. The committee assembled six 
of the seven Florida Supreme Court 
justices and a retired justice to talk 
about media-related issues and share the 
court’s online capabilities. The 
roundtable gave participants a rare op- 
portunity to engage in informal dialogue 
with members of the esteemed group. 


x 

ai 


Also, the conference featured CNN 
political analyst Jack Germond, an at- 
torney for the Olympic park bombing 
suspect Richard Jewell, and Sam Reese 
Sheppard—son of Dr. Sam Sheppard— 
who is working to restore his father’s 
name. With the help of the Criminal 
Law Section, the participants were able 
to look at high profile cases through a 
juror’s eyes, including a juror from the 
Lorena Bobbitt case. Besides the engag- 
ing panels, the conference offered a le- 
gal clinic for participants and an all- 
day Internet clinic. Several 
organizations displayed their websites 
and experts were on hand to guide par- 
ticipants to the best and most relevant 
sites, to discuss the developing law of 
the Internet, and to provide answers to 
common questions about establishing 
a site on the web. 

During the conference luncheon, Bar 
President John W. Frost, II, presented 
the Bar’s 42nd Annual Media Awards. 
The awards are given each year in rec- 
ognition of excellence in reporting le- 
gal issues in Florida. The awards, se- 
lected by a panel that included lawyers 
Dana McElroy and Cynthia Hain, a law 
professor, and two journalists, went to 


Appellate 

The Florida Bar Appellate Court 
Rules Committee filed its proposed 
four-year cycle amendments with the 
Florida Supreme Court in January 
1996. The proposed amendments were 
the result of studied consideration by 
members of the Appellate Court Rules 
Committee and other members of The 
Florida Bar having expertise in the dif- 
ferent legal subject matter areas stud- 
ied by the committee. Seven practice 
area subcommittees, Civil, Criminal, 
Workers’ Compensation, Probate, Juve- 
nile, Family Law, and Administrative 
Law, were created. The committee rec- 
ognized a need to bring consistency, 
where possible, to the procedures for 
handling appeals in these areas of sub- 
stantive law; to carefully delineate dif- 
ferences in procedure where such dif- 
ferent procedures are needed; and to 
include all rules relating to appellate 
review in appellate rules. 


The Sarasota Herald-Tribune, The Ju- 
piter Courier, Osceola News-Gazette, 
Florida Public Television, and Florida 
Public Radio. An honorable mention 
was awarded to Florida Trend. Winners 
designated $1,000 scholarships, funded 
by Florida Lawyers for the Mainte- 
nance of Excellence (FLAME), to the 
Florida journalism schools of their 
choice. 

In another key program, the commit- 
tee hosted 24 Florida journalists at the 
SeventhAnnual Florida Bar Reporters’ 
Workshop in Tampa. Lawyers David S. 
Bralow and Elizabeth B. Johnson coor- 
dinated an intense three-day scholas- 
tic opportunity for the journalists who 
traveled from various parts of the state. 
The workshop gave an overview of the 
legal system from the civil court to the 
appeals process and hands-on research 
instruction in a law library. All partici- 
pants agreed the information received 
will make them better reporters and 
they would recommend the workshop 
to co-workers. 

Several members of the committee 
continued its quest to streamline the 
Reporter’s Handbook and make it more 
user-friendly. The committee added 


CourRT RULES 


The Workers’ Compensation subcom- 
mittee of the Appellate Rules Commit- 
tee worked closely with the Workers’ 
Compensation Rules Committee on the 
amendments to the Workers’ Compen- 
sation Appellate Rules. The proposed 
amendments to the Workers’ Compen- 
sation Rules were submitted to the 
Florida Supreme Court for approval. 
There being no objections to the appel- 
late rules, the Supreme Court bifur- 
cated its consideration of the proposed 
rule package, and approved the work- 
ers’ compensation appellate rule 
amendments by opinion rendered No- 
vember 9, 1995. The Appellate Rules 
Committee incorporated’ these 
amended rules into the appellate rules, 
making modifications where necessary 
to avoid duplication and incompatibil- 
ity with the appellate rules. 

After studying the new APA, FS. 
Chapter 120, effective October 1, 1996, 
the committee recommended that the 
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new chapters, developed style guide- 
lines for authors, and made other im- 
provements. The committee plans to 
index the 1998 edition. 

On the legislative front, the Legisla- 
tive Subcommittee continues to moni- 
tor legislation with the leadership of 
David S. Bralow. Bralow, along with 
other media advocacy groups, assisted 
in drafting legislation regarding a 
shield law. The subcommittee works 
with the Florida Press Association, 
Florida Society of Newspaper Editors, 
and First Amendment Foundation in 
identifying legislation affecting 
journalists. 

Finally, in its continuing effort part- 
nership with the Florida Conference of 
Circuit Court Judges, the committee 
provided them with an updated manual 
on handling various media law issues. 

The committee would like to thank 
Jerry Butterfield and Toyca Williams 
of The Florida Bar Public Information 
& Bar Services Department for their 
guidance and hard work during the past 
year. 


KarEN W. KAMMER 
Chair 


Supreme Court adopt on an emergency 
basis interim rules to facilitate admin- 
istrative appeals pursuant to the new 
APA. Because of the extensive nature 
of the 1996 legislative revisions to the 
APA, current Rules of Appellate Proce- 
dure did not adequately deal with ad- 
ministrative appeals. 

In an opinion dated September 27, 
1996, the court adopted emergency 
amendments to the rules to take effect 
October 1, 1996, necessitated by exten- 
sive changes to the APA. In an opinion 
dated November 22, 1996, which was 
modified, for technical revisions only, 
in an opinion dated December 26, 1996, 
the Florida Supreme Court adopted 
amendments to the Florida Rules of Ap- 
pellate Procedure to take effect Janu- 
ary 1, 1997. The combination of these 
amendments created the most exten- 
sive rewrite of the Rules of Appellate 
Procedure since the rules were com- 
pletely rewritten in 1977. A complete 


a 


copy of the rules with the changes high- 
lighted can be obtained via the Inter- 
net at http://justice.courts.state.fl.us/ 
courts/supct/rules.html#appellate. In 
addition to adopting the rules, the court 
receded from its opinion in State v. 
Creighton, 469 So. 2d 735 (Fla. 1985), 
and held that the language in the 1972 
revision to article V of Florida’s Con- 
stitution which provides that “appeals, 
that may be taken as a matter of’ right, 
from final judgments or orders” did not 
alter a Florida citizen’s right to appeal 
from all final judgments or decrees. 

Some proposed changes to the Rules 
of Appellate Procedure were required 
to ensure internal consistency when 
incorporating rules relating to review 
of juvenile delinquency and depen- 
dency, review of administrative deci- 
sions, review of workers’ compensation 
decisions, review of family law matters, 
and review of probate matters. Where 
possible, the committee attempted to 
incorporate these changes into existing 
rules. In some areas, this was not pos- 
sible, and separate rules of appellate 
procedure relating to those subject ar- 
eas were adopted. 

A significant revision to the rules was 
an amendment to Rule 9.010, which 
now provides that the Rules of Appel- 
late Procedure shall supersede all con- 
flicting statutes and, as provided in 
Florida Rule of Judicial Administra- 
tion, all conflicting rules of procedure. 
The purpose of this rule is to clarify that 
in appellate proceedings the Rules of 
Appellate Procedure control. 

There have been many more impor- 
tant revisions to these rules. A chart 
summarizing the changes to the appel- 
late rules and the reasons therefor has 
been compiled and is contained in the 
CLE outline for the 1997 Rules of 
Court Seminar sponsored by The 
Florida Bar. The Appellate Court 
Rules Committee is now in the pro- 
cess of making proposed amendments 
for the next four-year cycle submis- 
sion. 


JUDGE MarGuERITE H. Davis 
Chair 


Civil Procedure 
The Civil Procedure Rules 
Committee’s proposed four-year cycle 
amendments were largely adopted by 
the Florida Supreme Court on Octo- 
ber 31, 1996, effective January 1, 


1997. However, the court declined to 
accept the proposal with reference to 
offers of judgment, Rule 1.442, that the 
trial court determine not only the rea- 
sonableness of the amount of an award 
of attorneys’ fees, but also “the entitle- 
ment to” attorneys’ fees and to have as 
a factor for consideration “whether the 
proposal was reasonably rejected.” The 
court, however, concluded that “it would 
advance the goals of justice and fair- 
ness to empower the trial court with 
discretion to decide the entitlement to 
attorney fees based upon the criteria 
set forth in [F.S. §]768.79(7)(b) to read: 
‘When determining the entitlement to 
and reasonableness of an award of at- 
torney fees pursuant to this section, the 
court shall consider, along with all other 
relevant criteria, the following addi- 
tional factors:. .. .” In Re Amendments 
to Florida Rules of Civil Procedure, 682 
So. 2d 105, 106 (Fla. 1996). The court 
said further: “We also recommend that 
statute be amended to include as a fac- 
tor .. . ‘whether the proposal was rea- 
sonably rejected.” 

The committee worked with dili- 
gence to address the issues of forum 
non conveniens stemming from the 
Supreme Court’s decision in Kinney 
System, Inc. v. Continental Insurance 
Co., 674 So. 2d 86 (Fla. 1996), but was 
unable to reach a satisfactory perma- 
nent rule proposal in the relatively 
short time available. The result was 
that the court made permanent the 
temporary rule adopted in the deci- 
sion, Rule 1.061. 

Also, on an emergency basis the 
committee reacted to the court’s deci- 
sion in Elkins v. Syken, 672 So. 2d 517 
(Fla. 1996), by proposing amendments 
to Rule 1.280(b)(4)(A), which were 
adopted by the court. These amend- 
ments address the scope of discovery 
a party may obtain regarding a per- 
son who has been disclosed as one “ex- 
pected to be called as an expert wit- 
ness at trial.” 

Many members of the committee 
made extraordinary efforts to attend 
and participate in special meetings to 
deal with the emergent issues which 
confronted the committee in this year 
following the busy year which con- 
cluded the four-year cycle. Their ef- 
forts in this surprisingly busy year are 
greatly appreciated. 


Wayne Hocan 
Chair 
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Code and Rules of 
Evidence 


The primary mission of the Code and 
Rules of Evidence Committee is to 
monitor legislative bills and recom- 
mend approval or disapproval to the 
legislature through The Florida Bar. 
The committee also occasionally pro- 
poses legislation, finding sponsors and 
ushering the proposal through the leg- 
islative process, again with the ap- 
proval of The Florida Bar’s Board of 
Governors. In recent years the commit- 
tee has assumed a more proactive role 
in considering substantive and organi- 
zational improvements to the evidence 
code. 

The committee continues to be com- 
prised of a cross-section of the legal 
community, counting judges, professors, 
prosecutors, public defenders, and pri- 
vate practitioners among its members. 
All are well-trained in the law of evi- 
dence and enable the committee to 
bring a thoughtful and well-balanced 
approach to debates. 

The committee monitors current leg- 
islative proposals and submits appro- 
priate recommendations to the Board 
of Governors. Between regular meet- 
ings, the Fast-track Legislative Sub- 
committee responds on short notice to 
the fast-moving legislative process as 
bills are filed that may affect the law 
of evidence. One particular focus of the 
committee this year has been to keep 
apprised of issues that other bar sec- 
tions have been discussing in order to 
allow the committee to spot trends in 
the law that may impact the evidence 
code. 

The Law and Ethics subcommittee, 
chaired by Ken Turkel, has diligently 
worked on analyzing the differences 
between the state and federal codes of 
evidence. This project is a first step 
towards debate on whether the commit- 
tee should be recommending conform- 
ing changes to the Florida Code and 
whether uniformity is a desirable goal. 
Keith Park, liaison to the Civil Proce- 
dure Rules Committee, has actively 
kept the committee abreast of emerg- 
ing suggestions and developments in 
the Rules of Civil Procedure, and has 
continued his oversight on the scope of 
Rule 1.450. The seminar committee, 
chaired by Ron Rosengarten, has put 
together an notable list of speakers for 
the Advanced Evidence Seminar, which 
the committee co-sponsors each year. 


Much thanks go to the following 
chairs and liaisons for their dedication 
and time commitment: Ron 
Rosengarten, Keith Park and Corinne 
Hodak, vice-chairs; Stephanie Young 
and Sammy M. Cacciatore, secretary; 
Cecilia Bradley, technology subcommit- 
tee; Ofelia Galindo, handbook subcom- 
mittee; Gary Fox, index subcommittee; 
Jeffrey Crockett, Judicial Administra- 
tion liaison; Keith Park, Civil Proce- 
dure liaison; Ofelia Galindo, Criminal 
Procedure liaison, Fay Litvack, Fam- 
ily law liaison and Bruce Robinson, 
Board of Governor’s liaison. 

The committee has been favored for 
many years with the input of distin- 
guished scholars such as Professors 
Chuck Ehrhardt, Mark Dobson, and 
Bill Eleazer, whose collective knowl- 
edge and valuable insights often shape 
the committee’s discussion and analy- 
sis. As always, Ann Chittenden, Bar li- 
aison, keeps everyone well-informed 
and on track. Finally, the section is 
grateful for the continued participation 
of past-chair Brian Duffy, as well as 
other past leaders who have remained 
active in committee affairs. 


PEDRO MaRTINEZ-F RAGA 
Chair 


Criminal Procedure 

The Criminal Procedure Rules Com- 
mittee had a relatively uneventful Bar 
year. Since this is the first year after 
the four-year cycle, many of the more 
controversial and long-term issues were 
discussed in prior years. The four-year 
cycle amendments from last year were 
passed by the Supreme Court. The 
court also amended Rule 3.852 (Capi- 
tal Postconviction Public Records Pro- 
duction), and amended Rule 3.220 
(Discovery) after considering recom- 
mendations of the committee. These 
rules are published in FLorma RULEs OF 
CRIMINAL PrRocepDuRE (Fla. Bar CLE 
1997). 

After several meetings, an amend- 
ment to Rule 3.191(b) was passed that 
would require that a demand for speedy 
trial or a notice of expiration of speedy 
trial time be filed in a separate plead- 
ing and a copy served on the prosecut- 
ing attorney. This proposal is designed 
to ensure the prosecutor actually gets 
a copy of the demand for speedy trial 
so that the motion can be calendared 
and the assigned judge properly noti- 


fied to schedule a hearing. There was 
discussion about requiring service on 
the judge, but the committee ultimately 
decided that service on the prosecutor 
would be sufficient. 

A special subcommittee was ap- 
pointed and chaired by Professor Jerry 
Latimer to make uniform references to 
the “State,” “State Attorney,” and “Pros- 
ecuting Authority” in the Criminal 
Rules, since there are also city prosecu- 
tors and prosecutors who work for the 
Office of Statewide Prosecution. The 
motion did not pass but was referred 
back to the special subcommittee for re- 
vision. 

The most complex and difficult issue 
to be addressed by the committee this 
year was a request by the Florida Su- 
preme Court for the committee to pro- 
pose a rule to require the defense and 
the state to file a statement of issues 
to be tried in the penalty phase of a 
capital case and to develop a pretrial 
procedure (like a summary judgment 
procedure) that would allow the trial 
court to determine whether the death 
penalty should be an available option 
at trial. Asubcommittee chaired by Ann 
Finnell led us in a lengthy discussion 
about the matter, but the committee 
requested and received an extension of 
time until July 11, 1997, to respond to 
the court so that we can examine this 
question in greater depth. Both the 
minority and majority reports and other 
memoranda were submitted to the Su- 
preme Court as the committee’s com- 
ment but there are many areas of dis- 
pute in reference to the proposed rule. 

Some of the areas of discussion ques- 
tioned whether an appeal would lie in 
the District Court or the Supreme Court 
if the trial judge were to preclude the 
State from seeking the death penalty. 
Some members felt that this would not 
shorten the time and energy expended 
on death cases but would, in fact, ag- 
gravate it. Other members felt that this 
would nullify the authority of the pros- 
ecutor to seek the death penalty in an 
appropriate case. Others argued that 
resources are being wasted in certain 
circuits because every first degree mur- 
der case is brought as a death penalty 
case even if it may not be applicable 
and they felt that the proposal would 
save time and money from death-quali- 
fying a jury and preparing diligently for 
an expensive and unnecessary penalty 
phase. 

In all, the committee experienced an 


opportunity to work together well on 
controversial issues and has been 
granted an opportunity for more time 
to review the complex issues of capital 
cases. With the able work of the vice- 
chairs Professor Latimer, Judge Linda 
McCallum, Judge David Morgan, and 
Bob Wills the committee’s work was 
ably handled. 


JUDGE DEDEE S. CosTELLO 
Chair 


Family Law 

The initial set of Family Law Rules 
of Procedure and Forms were adopted 
by the Florida Supreme Court in July 
of 1995. Because this was the beginning 
of the 1996 four-year rules amendment 
cycle, the Family Law Rules Commit- 
tee was granted a one-year extension 
by the Supreme Court to submit its first 
set of amendments. The committee 
members met in September and Octo- 
ber of 1996 to finalize amendments that 
were presented to the Board of Gover- 
nors at their January 1997 meeting. 
The Board of Governors approved the 
amendments by a vote of 34-0, and they 
were submitted by petition to the Su- 
preme Court. Rule amendments now 
pending before the Supreme Court in- 
clude mandatory case management 
conferences in adoption actions, amend- 
ments to simplify mandatory financial 
disclosure, resubmission of a rule con- 
cerning interviews, testings and evalu- 
ations of minor children to discourage 
multiple evaluations and evaluations 
done in anticipation of litigation, sim- 
plification of financial disclosure pro- 
cedures for temporary hearings, a new 
rule concerning court-appointed ex- 
perts, a new rule concerning procedural 
matters for implementation of civil con- 
tempt, simplification of the family law 
financial affidavits, simplification of 
service of injunctions for protection 
against domestic and repeat violence 
when parties elect not to attend the 
hearing, and revisions to Appendix 4 
(instructions) concerning injunctions 
for protection against domestic violence 
to comply with recent statutory 
changes. 

The committee continues to have 
numerous matters which warrant at- 
tention including consideration of is- 
sues with reference to child support 
enforcement, proposed simplified forms 
and procedures for extension of injunc- 
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tions preventing domestic violence, a 
new form for appointment of guard- 
ian ad litem, and a proposed form for 
writs issued for civil contempt of 
court. 

The committee will also attempt to 
establish a mechanism for long range 
coordination between civil and fam- 
ily rules. 

Committee members have been ac- 
tive in receiving input from family 
practitioners regarding any problems 
that have arisen in the implementa- 
tion of the family rules. As the public 
and the Bar refer issues to the Fam- 
ily Law Rules Committee that reveal 
areas in which the practice of law and 
access to the courts can be improved 
by implementation of rules, this com- 
mittee will remain very active for 
years to come. The committee has ac- 
tively solicited opinions and com- 
ments from experts outside of this 
area of law to obtain a better balance 
of views in the consideration of many 
of the proposed rules which are now 
pending before the Supreme Court. It 
is the hope of this committee that it 
will be responsive to the Bar, the pub- 
lic, and the court in implementing 
rules which provide fair and orderly 
access to the courts for resolution of 
difficult issues. 


JUDGE LINDA VITALE 
Chair 


Judicial 
Administration 

This year, the work of the Rules of 
Judicial Administration Committee 
has prompted discussion about its role 
in relation to that of other Supreme 
Court committees, commissions, and 
councils charged with responsibility 
for recommending policy and proce- 
dures affecting the administration of 
the courts. Some of the committee’s 
activities focused on matters that 
arose at the end of the four-year cycle. 
In August, Mr. Paul Regensdorf ar- 
gued before the Supreme Court in 
support of the committee’s proposed 
changes to the rules. Oral arguments 
on the committee’s recommendations 
had been postponed in order to give 
the Florida Conference of Circuit 
Judges an opportunity to consider the 
rule proposals affecting judicial rota- 
tion and the selection and retention 
of chief judges at its annual meeting 


in June. Although the court subse- 
quently approved many of the 
committee’s proposals regarding trial 
court administration, the justices de- 
clined to adopt the committee’s rec- 
ommendation that a super majority 
two thirds vote of a circuit’s judges be 
required in order for a chief judge to 
be considered for a third consecutive 
term. 

The committee is in the process of 
considering a number of proposed 
rules that impact or overlap with the 
administrative responsibilities of the 
Chief Justice, the chief judges, and 
executive personnel in the courts sys- 
tem including 1) the development of 
a rule that incorporates the terms of 
the recent settlement agreement be- 
tween the Supreme Court and the 
U.S. Department of Justice on the use 
of Real-time Transcription Services 
for the Deaf, 2) the need for a rule ad- 
dressing the standards for determin- 
ing the number of jurors summoned 
and maximum jury panel sizes, which 
are now established by administrative 
order of the Chief Justice, and 3) the 
necessity for a rule establishing 
guidelines for the temporary assign- 
ment of county judges to hear circuit 
matters. These issues suggest that a 
study may be necessary to determine 
which matters should be addressed by 
the rules committee and which should 
be more properly left within the pur- 
view of court system’s administrative 
officers. 

As a result, the committee is most 
interested in the deliberations of the 
Judicial Management Council’s Com- 
mittee on the Rule Making Process, 
which was formed to study current 
rule making procedures and recom- 
mend ways to streamline and simplify 
the process. The Committee on the 
Rule Making Process is focusing on 
several topics encompassed by the 
Rules of Judicial Administration, in- 
cluding the distinction between ad- 
ministrative orders and local rules 
(Rule 2.020) and the authority and 
responsibility of the chief judges for 
trial court administration (rule 2.050). 
The committee’s recommendations 
could have significant implications for 
the role and function of the Rules of 
Judicial Administration Committee— 
the Judicial Management Council may 
propose that certain administrative 
matters be removed from the Bar’s rule 
making process altogether. 
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Meanwhile, members of the Judi- 
cial Administration Rules Committee 
are working closely with a number of 
other Supreme Court committees and 
commissions dealing with specific ad- 
ministrative functions of the State 
Courts System. The work of these bod- 
ies may require further changes in the 
judicial administration rules. For ex- 
ample, committee members are serv- 
ing on the Court Reporter Certifica- 
tion Committee, which is finishing up 
plans for the implementation of a cer- 
tification program for court reporters. 
Implementation of the court reporter 
certification program will necessitate 
changes to Rule 2.070 regarding court 
reporting. The committee is also care- 
fully monitoring the effect of recent 
changes to the electronic transmission 
and filing rule, and a committee mem- 
ber has worked with the Court Tech- 
nology User’s Committee to address 
the practical problems encountered in 
its implementation. The rules com- 
mittee is prepared to offer further 
amendments to rule 2.090 should 
practical experience suggest that fur- 
ther procedural refinement is neces- 
sary. 

Another matter on the committee’s 
agenda this year is the need for in- 
corporating or relocating various 
rules regarding process and service of 
process into the Rules of Judicial Ad- 
ministration to eliminate confusion 
and enhance uniformity and consis- 
tency. The issue was prompted as a 
result of recent court decisions limit- 
ing the authority of private process 
servers to serve process on defendants 
who are located outside the circuits 
where the process server was certi- 
fied. 

The committee has been working 
diligently to ensure the Bar’s contin- 
ued participation in the administra- 
tion of the courts system. The commit- 
tee will continue to serve as an 
important link between the Bar and 
the courts on court management is- 
sues, and committee members are 
committed to maintaining close work- 
ing relationships with court officers 
and personnel in order to promote the 
efficient and effective administration 
of justice. It has been a privilege to 
serve with so many dedicated and 
hard working committee members. I 
especially appreciate the contribu- 
tions of Paul Regensdorf, Bruce 
Berman, David Jones, Judge Belvin 


Perry, and Judge Raymond Gross, who 
served as subcommittee chairs. In ad- 
dition, Mr. Regensdorf, Mr. Berman, 
and Mr. Jones deserve special recog- 
nition and thanks—this year, as for 
so many in the past, they have all 
been willing to tackle numerous time- 
consuming special assignments and 
additional responsibilities with un- 
usual diligence, conscientiousness, 
and good cheer. 


Micnon UpcnurcH BERANEK 
Chair 


Small Claims 

So far, much like the previous year, 
the 1996-97 year has kept the com- 
mittee active. The Florida Supreme 
Court adopted the committee’s four- 
year cycle revisions effective January 
1, 1997. The proposed amendments 
adopted by the Supreme Court were 
approved either by a majority vote of 
the committee or unanimously. One 
amendment which the Supreme Court 
passed, however, was met by opposi- 
tion from the committee. This amend- 
ment pertains to the scope of the ap- 
plicability of the Florida Small Claims 
Rules. Previously, the jurisdictional 
amount was limited to claims seek- 
ing damages of $2,500 and less. Al- 
though the committee felt the afore- 
mentioned jurisdictional limit was 
best to ensure that courts were not 
flooded by such claims, the Supreme 
Court has broadened this class of ac- 
tions to include claims of $5,000 and 
less. This amendment is contained in 
Rule 7.010(b). Because the committee 
anticipates this amendment will ef- 
fectuate an increase in the amount of 
small claims actions and, conse- 
quently, cause certain clients to incur 
additional expenses when their coun- 
sel must attend pre-trial hearings on 
their behalf, the committee feels the 
clerk of the court for each county 
should review its dockets annually to 
determine the net result of this 
amendment. The committee intends 
to follow the results of this amend- 
ment closely in order to ensure that 
the system envisioned when the Small 
Claims Rules were adopted continues 
to operate effectively. 

Aside from the amendment to Rule 
7.010, the Florida Supreme Court 
adopted the following rules without 
comment: 


Rule 7.020—Applicability of Rules 
of Civil Procedure. Subdivision (b) 
(“Discovery”) includes Florida Rule of 
Civil Procedure 1.380 as a rule by 
which the court may issue and impose 
sanctions (or failure to comply with 
discovery requests). 

Rule 7.070—Method of Service of 
Process. This rule was modified to ex- 
clude Fia.R.Civ.P 1.070 (j) (formerly 
Rule 1.070(i)) since 1.110(e) provides 
for dismissal of a claim for failure to pros- 
ecute after six months of inactivity. 

Rule 7.110—Dismissal of Actions. 
The language of subdivision (e) (“Fail- 
ure to Prosecute”) was amended to be 
consistent with Fia.R.Civ.P. 1.120(e), 
which includes specific language re- 
garding a stipulation staying the ac- 
tion approved by the court or a stay 
order as a condition when an action 
would not automatically be up for dis- 
missal for lack of prosecution. 

Rule 7.140—Trial. Subdivision (c) 
(“Unrepresented Parties”) involves 
one of the most significant changes. 
This revision addresses the need to 
expressly provide that the judge, 
while able to assist an unrepresented 
party, should not act as an advocate 
for that party. 

Rule. 7.221—Hearing in Aid of Ex- 
ecution. Subdivision (a) was added in 
order to make Form 7.343 (the Fact 
Information Sheet) available for use 
by both a party and the party’s attor- 
ney, even though the hearing in aid of 
execution is not available to the at- 
torney. The rule will allow the court 
to include the order as part of the Fi- 
nal Judgment or to issue the order 
after the judgment. 

The court may adjust the time al- 
lowed for the response to the Fact In- 
formation sheet to fit the circum- 
stances. 

Form 7.343—Fact Information 
Sheet. Another substantial change, 
this form has been modified to require 
a judgment debtor to include more in- 
formation regarding assets and in- 
come. The form also requires attach- 
ment of copies of certain documents 
such as a pay stub, bank statements, 
and titles. In addition, the form must 
be notarized. 

Form 7.345—Stipulation For In- 
stallment Settlement & Stay and Or- 
der Approving Stipulation. Certain 
language regarding interest rates was 
amended to reflect that the statutory 
interest rate is not static and is what- 
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ever amount provided by law. 

In closing, I would like to thank 
those members of the committee who 
participated in the process of review- 
ing and amending the Small Claims 
Rules. 


STEPHEN SHENKMAN 
Chair 


Workers’ 


Compensation 


The 1996-97 year has been a quiet 
year for our rules committee as we have 
engaged primarily in “fine-tuning” our 
rules. As problems have been identified, 
either by workers’ compensation prac- 
titioners or committee members, we 
have reviewed the rules to determine 
whether a change is warranted. It is our 
intent to compile these changes in or- 
der to be prepared for the next four- 
year-cycle submission (assuming, of 
course, that the legislature does not 
rewrite F.S. Ch. 440 in the interim.) 

Thus far we have approved five rec- 
ommended changes. 


¢ Based upon the First DCA’s decision 
in Metropolitan Dade County v. Rolle, 
661 So. 2d 124 (Fla. lst DCA 1995), we 
will recommend striking Rule 4.115(d), 
which permitted a circuit court judge 
to direct a judge of compensation claims 
(JCC) to conduct a hearing to determine 
the amount of benefits due pursuant to 
an order previously entered by the JCC. 
¢ We will recommend that a party’s at- 
torney be permitted to sign a mediation 
agreement on behalf of a party. 

¢ We will recommend that the require- 
ment in Rule 4.142(b)(3) that only the 
“docketing” judge may approve settle- 
ment agreements achieved with the 
EAO’s (Employee Assistance Office) 
assistance be eliminated. 

¢ In a housekeeping move, we will rec- 
ommend that Rule 4.085(h) Posthearing 
Evidence be moved to Rule 4.120 and 
become subsection (d). We will also rec- 
ommend that the wording of Rule 
4.085(e), (f), and (g) be substituted for 
Rule 4.120(a), (b), and (c). 


¢ Finally, we will recommend that Mo- 
tions to Dismiss for Lack of Prosecu- 
tion be exempted from the general re- 
quirement for motions that opposing 
counsel be contacted before the filing 
of the motion. 


The most significant change of this 
year occurred not within our rules but 
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within the Rules of Appellate Proce- 
dure. By order of dated November 22, 
1996, the workers’ compensation ap- 
pellate rules were moved into the 
Florida Rules of Appellate Procedure 
and those dealing solely with the 
workers’ compensation appellate prac- 
tice can be found at Rule 9.180. In Re: 


Amendments to the Florida Rules of 
Appellate Procedure, 685 So. 2d 773 
(Fla. 1996). This marked the culmi- 
nation of an effort begun in 1996 to 
bring a greater level of consistency to 
the appellate practice. 

As always, the members of the com- 
mittee have given selflessly of their 


time and expertise, particularly those 
members of the drafting committee. 
If has been a pleasure working with 
such dedicated individuals. 


KATHLEEN R. Hupson 
Chair 


LEGAL SPECIALIZATION 


Board of Legal 
Specialization and 


Education 

The Board of Legal Specialization 
and Education (BLSE) has experienced 
another active year supporting the 
work of its certification committees and 
encouraging the growth, recognition, 
and acceptance of specialization in the 
practice of law. The duties of the board 
may be found in Chapter 6 of the Rules 
Regulating The Florida Bar. 

Foremost among its responsibilities, 
the BLSE believes the opportunity to 
participate in the Certification Plan is 
one of the principal ways to accomplish 
the goal of certification as articulated 
by the Supreme Court of Florida in 
1981: “We believe that The Florida Bar 
and this Court must responsibly move 
forward to assist the public in deter- 
mining those individuals who are quali- 
fied specialists.” As the program en- 
ters its 14th year, two new fields are on 
track. Standards for Elder Law were 
filed in January, 1997 for adoption by 
the Supreme Court of Florida, and, if 
approved, applications will be accepted 
in the fall, with testing in the spring of 
1998. International Law was also ap- 
proved and is expected to be filed with 
the court in January, 1998, for imple- 
mentation later that year. 

For existing certification fields, the 
BLSE recognizes that each area’s stan- 
dards must be updated from time to 
time to reflect the actual practice. To- 
ward this end, the various specialty 
certification committees, existing 
standing committees, and sections have 
been encouraged to communicate and 
work together on both substantive and 
procedural issues. Amendments were 


made during the past year within the 
standards for Business Litigation, Civil 
Trial, Marital and Family Law, and 
Workers’ Compensation. 

The integrity of the certification pro- 
gram not only depends upon the rel- 
evancy of the standards to the practice 
areas, but also upon the quality of the 
participants. The public must have as- 
surance that board certified lawyers not 
only have competence and expertise in 
their field of practice, but that they also 
have high moral and ethical standards. 
While working to motivate the partici- 
pation of qualified specialists for the 
benefit of legal consumers, the board 
has also been active in the difficult task 
of defending its decisions to deny certi- 
fication to applicants who do not meet 
the criteria of the program. 

Another duty of the BLSE is to en- 
sure compliance with the CLE require- 
ment.A significant improvement imple- 
mented this year occurred in the form 
of a Notice of Compliance, which re- 
placed the reporting affidavit for mem- 
bers who complete their CLE hours by 
their reporting dates. No longer must 
they return a signed affidavit if the in- 
formation provided from their member 
record is accurate. 

Overall, the work of the 16 members 
of the BLSE is never-ending and offers 
few rewards. We strive constantly to 
inform and educate the members of the 
Board of Governors who have jurisdic- 
tion over our decisions. Our comfort is 
in knowing the quality and competence 
of the 126 certification committee mem- 
bers and staff who perform the exhaust- 
ing task of processing and examining 
applicants for certification. Apprecia- 
tion is extended to those individuals 
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who, individually and collectively, have 
given so many hours and worked so dili- 
gently to ensure the integrity of the 
Certification Plan is maintained. 

Enhancing the image of the legal pro- 
fession and encouraging professional- 
ism among lawyers are popular plat- 
forms among the leaders of The Florida 
Bar. It is the BLSE’s belief that the cer- 
tification program is an ideal avenue 
toward such pursuits. 


JAKE SCHICKEL 
Chair 


Admiralty and 


Maritime Law 

This is the second full year of Admi- 
ralty and Maritime Law certification. 
Last year we had 41 applicants ap- 
proved for the initial examination, and 
35 who passed the exam. Following the 
examination last year the applicants 
complained bitterly that the test was 
far too difficult. We checked with them 
again after the grading was done and 
an 85 percent pass rate established. We 
found that on further reflection those 
who passed felt that the testing stan- 
dards probably needed to be tightened 
up. Two of the newly certified lawyers 
simply stated: “Let’s pull up the ladder.” 
We feel that with an 85 percent pass- 
ing rate the standards are about right. 

As expected this year the number of 
applicants was down and we had 8 ap- 
plicants approved for examination. We 
found that the standards adopted last 
year for the application, CLE review, 
and background review held good and 
required little adjustment. The exami- 
nation was also reviewed and is in a 
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continual state of fine tuning to modify 
and eliminate suspect questions. 

As soon as the examination results 
are returned from grading we expect to 
send to the BSLE our second group of 
applicants approved for certification as 
admiralty and maritime specialists. 
Hopefully, this group will also have the 
85 percent pass rate achieved by the 
initial group of applicants. 


Epwarp A. WHITE 
Chair 


Appellate Practice 

The Appellate Practice Certification 
Committee administered its certifica- 
tion examination on March 4, 1997. 
Sixteen applicants sat for the exami- 
nation, which was completely rewritten 
by the committee members. The exami- 
nation was proctored by Judge Winifred 
J. Sharp, who will be the chair of the 
committee for the 1997-1998 year. 

Since its inception as a certification 
field in 1994, 100 lawyers have been 
certified in appellate practice. Of that 
number, 42 percent are women, reflect- 
ing the growing importance and success 
of women in appellate practice. Geo- 
graphically, Miami (including Key 
Biscayne and Coconut Grove) has 29 
lawyers certified in appellate practice, 
and West Palm Beach has the next larg- 
est contingent of 12 (four of whom are 
in the same office), followed by Tampa 
(11), Tallahassee (8) (six of whom are 
lawyers employed by the state), Fort 
Lauderdale (including Plantation) (8), 
and Orlando (5). 

Those appellate lawyers looking for 
areas with no competition should con- 
sider Bonifay, Brooksville, Eustis, and 
Key West among hundreds of other 
towns where there are no certified ap- 
pellate lawyers. The committee looks 
forward to applications in the future 
from all environs. 


Bruce Rocow 
Chair 


Aviation Law 

This Bar year, 1996-1997, marks the 
second flight of the Aviation Law Cer- 
tification Committee. The same com- 
mittee which had served last year per- 
formed in fine fashion during this 
period. 

We were fortunate to have nine 
people become certified after the first 


examination, which took place last May. 
The grading was prompt and the results 
were out in expeditious fashion. 

The plans this year include our ex- 
amination of March 5, 1997, and grad- 
ing of the papers very shortly thereaf- 
ter in order to follow a pattern to which 
this committee has committed itself. 
One, the most important goal for the 
committee in the conclusion of this term 
and into the 1997-1998 Bar year, is to 
market the certification program in this 
specialty in order to get more people to 
participate by taking the examination. 

Once again, Michelle Lucas served as 
our Bar Certification Specialist and as- 
sisted us greatly throughout the year 
in all of our activities. 


Rosert L. Parks 
Chair 


Business Litigation 

The Business Litigation Certification 
Committee began its second year after 
a very productive year culminating in 
the development and administration of 
the first examination. In our inaugu- 
ral year of 1995-96, the committee re- 
ceived 69 applications, approved 52 of 
them, and had a passage rate of 
80.7percent for those who sat for the 
examination. 

This next certification filing period 
(September 1, 1997-October 31, 1997) 
will be the last for Board Certified Civil 
Trial Lawyers to apply under an exemp- 
tion. The exemption allows a member 
in good standing of The Florida Bar, 
who was Board Certified in Civil Trial 
as of the effective date of Business Liti- 
gation Certification Standards, and 
who demonstrates substantial involve- 
ment as prescribed in the standards, to 
be exempt from the peer review, educa- 
tion, and examination requirements. 

The committee fine-tuned its polices 
and area standards. The committee also 
had the voluminous task of reviewing 
over 130 initial certification applica- 
tions as well as preparing this year’s 
exam. 

The members of the committee have 
done an outstanding job during this 
crucial two-year start up phase and will 
continue to fine-tune its policies and 
promote interest in the overall certifi- 
cation program. 


DonaLpD A. GIFFORD 
Chair 


City, County and 
Local Government 
Law 


In its second year of existence, the 
City, County and Local Government 
Certification Committee’s efforts have 
been a success, according to Michael K. 
Grogan, Chair. We have an outstand- 
ing and hardworking committee, com- 
posed of Georgia Miriam Maer, Vice 
Chair, Susan Fossa Delegal, Jon Marc 
Henning, Marion Joseph Radson, H. 
Hamilton (“Chip”) Rice, Jr., Robert N. 
Sechen, Hon. James R. Wolf, and Mary 
Julianne Yard. The City, County and 
Local Government Section and The 
Florida Bar have provided assistance 
and technical support. 

In 1996, approximately 50 individu- 
als gained certification, and this repre- 
sents less than five percent of the po- 
tential pool composed of the 1,200 plus 
members of the City, County and Local 
Government Section of the Florida Bar. 
Local government and private practi- 
tioners have done well on the exam and 
comments have been favorable. Inter- 
est has remained high, and over 40 
qualified individuals submitted appli- 
cations to take the May, 1997 exami- 
nation. Approximately 100 individuals 
registered to take the certification re- 
view course in May, 1997. The course 
has turned out to be an excellent over- 
view of local government law, as well 
as a refresher for the examination pro- 
cess. The course material book has de- 
veloped into an invaluable resource tool 
for practitioners, and is available 
through the CLE Publications Depart- 
ment. 

Certification has raised awareness 
and recognition among practitioners in 
the field. Many cities and counties have 
begun to take steps to recognize certi- 
fication as an outstanding achieve- 
ment, including increased compensa- 
tion and recognition, as well as 
educational and other expense reim- 
bursement. 


MICHAEL K. GRoGAN 
Chair 


Civil Trial Law 
The Civil Trial Certification Commit- 
tee meets throughout the year to ad- 
minister the civil trial certification pro- 
gram under the rules established by the 
Board of Legal Specialization and Edu- 
cation. The meetings begin each year 
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with a review of all applications for ini- 
tial certification and recertification and 
the committee continues this review 
process for several months to make cer- 
tain that all applications meet the high 
standards established for certification. 

Towards the end of each calendar 
year, the committee begins to draft and 
review the written examination which 
takes place in March each year. The 
drafting of this examination takes 
many hours and the work of the com- 
mittee members and other distin- 
guished contributors to this examina- 
tion is unparalleled in the effort and 
thought that goes into making certain 
that the examination is fair and com- 
prehensive. Following the administra- 
tion of the examination, committee 
members meet again over a two-day 
period to grade the examinations and 
determine the pass rate of the examin- 
ees. 

This year, in addition to administer- 
ing the civil trial certification program, 
the committee worked diligently with 
Bar staff to tighten some definitions 
and policies already in existence to 
make certain that an applicant for civil 
trial certification truly has met the nec- 
essary standards to hold themselves 
out to the public as a “Board Certified 
Civil Trial Lawyer.” An ongoing process 
is taking place to streamline the abil- 
ity of the Bar staff to obtain the requi- 
site references from fellow trial attor- 
neys and local judges to make certain 
that each applicant enjoys a reputation 
in the community of sufficient profi- 
ciency to be certified as a civil trial spe- 
cialist. 

It has been my privilege to serve as 
the chair of this committee over the 
past year. The individuals who make 
up the committee have uniformly and 
selflessly donated their time and effort 
to making certain that the work of this 
committee serves the purpose origi- 
nally established by The Florida Bar. 
The Bar staff which assists the commit- 
tee likewise devotes many hours of time 
and effort towards making the program 
work for the benefit of all. 


THOMAS SAUNDERS 
Chair 


Criminal Law 
This was the first year that I have 
had the privilege of chairing this com- 
mittee. The first year that I chaired any 


committee for that matter. I did not 
know what to expect as chair. Much of 
what I experienced was surprising. 

We are always mindful that the pur- 
pose of certification is to assist the pub- 
lic in selecting those practitioners who 
are qualified specialists in their com- 
munity. When someone needs counsel, 
they should be able to rely on Bar cer- 
tification to guide them to a competent 
attorney. Consistent with this purpose, 
one of our goals has been to increase 
the number of certified attorneys—to 
increase the public’s chances of finding 
one. We noted that there were many 
cities in the state that were under-rep- 
resented, or not represented at all. Who 
can the public turn to in those forums? 
Compounding the problem this year 
was an unexplained drop in the num- 
ber of applicants. 

We have been searching for answers. 
In approaching local practitioners and 
encouraging them to seek certification, 
we were surprised at the number of 
excuses we heard—too much work, too 
much time, too little benefit, etc., “I 
heard the exam is really hard,” and “If 
I get sued, I'll be held to a higher stan- 
dard.” 

This made me think back to when I 
took the exam. I also found it to be 
rather difficult. Yet at the same time I 
recognized that it was fair. There were 
questions that I knew the answers to, 
and those that I did not. I realized that 
of the latter, there were none that I 
should not have known the answer to. 
I found the whole experience to be ex- 
tremely rewarding. I felt that I learned 
more about criminal practice studying 
for the exam, taking the review course, 
and sitting for the exam than I prob- 
ably did in law school. I am happy to 
report that the same care and dedica- 
tion that must have gone into the exam 
that I took is alive and well on this com- 
mittee. 

Due to the obvious constraints, I can- 
not invite all of you to attend our meet- 
ings. You cannot hear how dedicated 
committee members work so diligently 
on every exam question. You are not 
there when exam questions are writ- 
ten and rewritten. But the emphasis is 
always the same —fairness. Fairness 
to both the practitioner and the public. 

The committee is composed of attor- 
neys from every diverse field of prac- 
tice. We have had representation by 
both state and federal prosecutors, 
state and federal public defenders, and 
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private practitioners as well. We cur- 
rently have a sitting appellate court 
judge on the committee. A common 
thread binding all is a commitment to 
excellence—upholding the highest of 
standards in preparing and grading the 
exam. 

Of special significance this year, the 
committee has implemented a revision 
in style, putting the exam and ques- 
tions in the practitioners’ context— 
moving examinees from the classroom 
and back to the office or courtroom 
where they belong. Fact patterns and 
scenarios are more realistic and more 
representative of those that will be ex- 
perienced in practice. 

It has been a pleasure serving on the 
committee and working with each dedi- 
cated member. Special thanks to Linda 
Cook, Bar staff member, without whom 
we would be forever lost. 


MartTIN DEROVANESIAN 
Chair 


Health Law 

The Health Law Certification Com- 
mittee is completing its third year af- 
ter health law achieved certification 
status from the Florida Supreme Court. 
Florida continues to remain the only 
state having so recognized this spe- 
cialty area. Presently, there are 60 cer- 
tified health law attorneys and an ad- 
ditional 21 applied to sit for the 1997 
exam when was administered in May. 

The minimum qualifications to seek 
Board Certification in Health Law are: 
1) the applicant must have been en- 
gaged in the practice of law for five 
years as of the date of filing an appli- 
cation; 2) the applicant must demon- 
strate that during the three years im- 
mediately preceding the date of 
application, 40 percent of his or her 
practice must have been devoted to 
matters in which health law issues 
were significant factors and in which 
the applicant had substantial and di- 
rect participation; 3) the applicant must 
have accumulated accredited CLE’s in 
health law of not less than 60 hours; 
and 4) the applicant must submit and 
pass peer review scrutiny. 

Each application, once it is deter- 
mined by Bar certification staff to meet 
minimum eligibility requirements, is 
reviewed by the committee and a de- 
termination made as to the applicant’s 
eligibility to sit for the exam. 
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To date, the exam has historically 
been composed of two parts, the first 
consisting of multiple choice questions 
and the second consisting of two man- 
datory essays and two optional essays 
from among varying choices. The certi- 
fication committee is continuously re- 
viewing and updating the pertinence of 
the issues the exam seeks to test. 

In addition to determining the eligi- 
bility of the applicants and writing and 
grading the examination, this year the 
Health Law Certification Committee 
became integrally involved with the 
Board of Legal Specialization and Edu- 
cation in reviewing and commenting 
upon proposed BLSE certification 
policy changes seeking to improve the 
certification process, as well as partici- 
pating, by representative attendance, 
at BLSE meetings. 

Due to its infancy, the committee has 
not yet had to address the recertifica- 
tion of certified health law attorneys. 

The committee will have met in per- 
son three times during this Bar year, 
as well as participated in innumerable 
conference calls, in order to strive to 
improve upon the quality of the exami- 
nation administered. My year as chair 
has been facilitated by the dedication 
and hard work of fellow committee 
members Kirk S. Davis, vice-chair, F. 
Philip Blank, Richard T. Jones, Robert 
P. Macina, Joanne Martin, William S. 
Mitchem, Christopher D. Rolle, and 
Maria T. Currier, as well as Sylvia 
Jones, our Bar Certification Specialist. 


Lewis W. FISHMAN 
Chair 


Immigration and 
Nationality Law 


The Immigration and Nationality 
Law Certification Committee gave its 
third examination in March 1997. The 
immigration bar is a small one relative 
to other specialties and after encoun- 
tering a large number of first-year exam 
takers, we have had a small number of 
takers during years two and three. 

The preparation of this year’s exami- 
nation was affected significantly by the 
massive changes in the immigration 
laws of the United States. Three major 
statutes were passed during the 1996 
session of the United States Congress. 
With staggered effective dates, a cer- 
tain amount of overlapping in the stat- 
utes (some intended and some obvi- 


ously unintended), and no interpreta- 
tive regulations as of the date of the 
certification examination, our commit- 
tee was faced with a unique challenge 
in preparing the examination. 

Three fellow original committee 
members will be completing their terms 
this year and I very much appreciate 
the fine work of vice-chair Jeffrey 
Brauwerman, and members Oscar 
Levin and Michael Shane. Special 
thanks are also in order to our former 
member and current examination con- 
sultant, Judge Stephen Mander. 


J. FLynn, III 
Chair 


Marital and Family 


Law 

Goals established at the beginning of 
this year were generally met by this 
committee. 

Over the last several years this com- 
mittee has been changing the format 
of the certification exam as it had been 
given in the past and a large amount of 
time was devoted to reviewing and re- 
writing questions and verifying the 
model answers were still valid in view 
of ongoing changes in procedural and 
substantive law. This process is now 
complete. 

Further, the “question bank” which 
was established several years ago has 
been greatly enlarged and considerable 
effort was devoted to eliminating du- 
plicate questions and making certain 
enough questions were available for use 
in ensuing years to ensure future ex- 
ams would be suitably different from 
predecessor exams. Additionally, in 
view of the adoption of the new Family 
Law Rules, a number of changes in the 
questions were made to ensure consis- 
tency with the rules. 

We explored the possibility of estab- 
lishing a web-site but abandoned the 
idea when we considered the low num- 
ber of applicants for marital and fam- 
ily law certification there have been 
over the past few years. 

The committee has been concerned 
about what it considers to be the 
uniqueness of Florida matrimonial 
practice and law as it relates to “peer 
review” and “substantial involvement” 
requirements in its application process. 
Recognizing that “peer review” in this 
area of law is inherently “local” and out- 
of-state peer review is essentially 


meaningless (as opposed for instance to 
a substantive area of law which draws 
upon a national group of lawyers in in- 
come tax or estate planning) and as 
such undertook to propose amendments 
to its Policies and Standards to address 
these concerns. These proposals have 
been completed and are ready to be fur- 
ther considered by the Board of Legal 
Specialization and Education (BLSE) 
with whom this committee continues to 
work closely. 

For the first time, I believe, one of 
the four large essay questions on the 
exam dealt exclusively with issues re- 
lated to professional ethics. This was 
in keeping with Bar President Frost’s 
emphasis regarding professionalism. 
The committee has resolved to continue 
this emphasis. 

The application process was com- 
pleted in March with the administra- 
tion of the examination in Orlando. 
Nineteen applicants sat for the exam 
this year. “Exit comments” indicated 
the exam was difficult but fair and rep- 
resented a cross-section of Florida mat- 
rimonial law. 

I have been very fortunate to have 
had a vice-chair, Melinda Gamot of 
West Palm Beach, who held the reins 
of the committee for me while I was ill 
and away from the practice several 
months last fall and I want to publicly 
thank Melinda for all of her help and 
wish her well in the year to come. This 
is not to minimize the contributions of 
the other members of the committee. 
We have been fortunate to have had a 
great deal of comradery on this commit- 
tee over the years that I have been a 
member and the past year was the 
same. 

Additionally, we started out the year 
with Bar staff Maheba McKinney who 
later retired to work in her husband’s 
business. After Maheba’s retirement we 
were welcomed with her replacement 
by the return of Cherie Morgan who had 
been assigned to our committee in the 
past. Cherie’s help together with the 
support of the BLSE and the Board of 
Governors made the last year one of fun 
and accomplishment for our committee. 


Rosert M. CHAMBERS 
Chair 


Real Estate Law 
This Bar year, 1996-97 has been a 


very productive year for the Real Es- 
tate Certification Committee. The com- 
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mittee reviewed 34 recertification ap- 
plications and 36 initial applications, 
recertifying all 34 applicants and ap- 
proving 35 initial applicants to sit for 
the 1997 examination. 

Along with reviewing applications 
the Real Estate Certification Commit- 
tee worked very hard to prepare test 
specifications that were well balanced. 
Utilizing the test specifications, they 
then developed the exam covering all 
subjects on the specifications to create 
an exam that is fair but also challeng- 
ing. All approved applicants were 
mailed copies of the test specifications 
as a source of study. 

The Real Estate Certification Com- 
mittee will be administering its certifi- 
cation examination on May 13, 1997, 
and will be conducting the grading 
shortly thereafter. The 1996 examina- 
tion had a pass rate of 70percent, the 
committee believes that this year’s pass 
rate will be as good, if not better. 

Special thanks to all members of the 
committee for their dedication and com- 
mitment to the certification program. 
Committee members are listed on page 
471 of the September 1996, Florida Bar 
Journal directory. 

Satiy A. BuSSELL 
Chair 


Tax 

The Tax Certification Committee is 
responsible for ensuring that the certi- 
fication standards are met by all appli- 
cants for certification and recertifica- 
tion. These standards are stringent. To 
be certified, an attorney must satisfy 
the full time practice of law require- 
ment, the substantial involvement test, 
the education requirement, and pass a 
peer review. An attorney who has been 
engaged in the full-time practice of law 
can apply for certification in tax if he 
or she has been substantially involved 
(at least 30 percent) in tax law for the 
last three or more years of practice. 

To be certified, an attorney must have 
completed at least 90 hours of advanced 
continuing legal education involving 
tax law. In addition, each applicant 
must successfully complete the tax cer- 
tification examination. Every five 
years, a certified attorney must apply 
for recertification and satisfy the same 
requirements, except that the advanced 
continuing legal education requirement 
covers a five-year period so it is in- 
creased to at least 150 hours. An appli- 


cant for recertification with more than 
60 hours but less than 150 hours can 
satisfy the education requirement by 
taking the tax certification examina- 
tion. 

One of the committee’s continuing 
goals has been to streamline the certi- 
fication and recertification process, 
while maintaining the high standards 
for certification. This year, 10 attorneys 
applied for initial certification and 10 
attorneys applied to be recertified. Both 
the certification application and the 
recertification application have been 
shortened and revised to make them 
more “user-friendly.” The peer review 
form has also been revised to help at- 
torneys comment on the qualifications 
of applicants. This process is time-con- 
suming, and the committee appreciates 
the efforts of all who take time to com- 
plete the forms. 

The tax certification examination is 
a two-part exam administered every 
March. This year’s exam was given on 
March 7 in Orlando. The first part con- 
sists of two questions: one covering fed- 
eral income taxation and the second 
covering choice of entity. In the second 
part, each applicant can choose from 
several elective questions. This year’s 
elective questions involved federal 
wealth transfer tax, practice and pro- 
cedure before the IRS, deferred compen- 
sation, and partnership taxation. 

The committee met by conference call 
quarterly. “In person” meetings were 
held twice during the year to review 
applications for certification and to dis- 
cuss certification issues, including ad- 
vanced continuing legal education cred- 
its. Many programs are preapproved for 
credit. A list of preapproved courses is 
available from the committee. 

In the case of attendance credit for 
non-preapproved programs or credit for 
lectures or publications, a certified at- 
torney or applicant must apply to the 
committee for credit approval. This 
year, the committee reviewed over 100 
applications for tax certification credit. 
Credit can be obtained by attending 
seminars or university courses or other 
courses involving tax law and for teach- 
ing or lecturing. Credit is also given on 
an individual basis for publishing out- 
lines, books, and articles. Attorneys 
who participate in the National Moot 
Court Competition for the Tax Section 
by judging rounds or preparing or grad- 
ing briefs are eligible for tax certifica- 
tion credit. 
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Special thanks to all members of the 
committee and our academic liaison, 
Professor Michael Friel of the Univer- 
sity of Florida, for their efforts this year. 
Committee members are listed on page 
472 of the September 1996, Florida Bar 
Journal directory. The committee would 
also like to thank our Bar Certification 
Specialists, Sylvia Jones and Maheba 
McKinney, for their able assistance 
during the year. 


Davip E. Bowers 
Chair 


Wills, Trusts and 
Estates 


The Wills, Trusts and Estates com- 
mittee consists of nine members: L. 
Howard Payne (chair-elect), John M. 
Severson, Anne K. Buzby, G. Charles 
Wohlust, Barry F. Spivey, Trent S. 
Kiziah, Gary B. Leuchtman, Charles I. 
Nash, and Dorothy Breen (chair). Jenny 
Lawhon, Certification Specialist with 
the Bar provided excellent support 
throughout the term. Louie Adcock 
served as our liaison to the Board of 
Legal Specialization and Education, 
and Michael P. Stafford as Board of 
Governors liaison. 

Our most important and time-con- 
suming task is preparation of the cur- 
rent year’s certification exam. The 1997 
exam was administered in Orlando on 
May 12, 1997, to 49 applicants. In ad- 
dition, the committee is responsible for 
grading the exam. Of the 38 candidates 
who took the 1996 exam, 20 passed and 
18 failed. 

The committee also reviews all ini- 
tial and recertification applications. 
This year was the first time having two 
groups (1986 and 1991) due for recerti- 
fication. In total, the committee re- 
viewed 49 initial applications and 80 
recertification applications. 

In addition to the preparation of the 
exam and review of applications, the 
committee also tends to administrative 
issues that arise throughout the year. 
Among those addressed this year were 
issuing certification credit for publica- 
tion lecture outlines, university teach- 
ing, course attendance, and lectures. 

As of February 3, 1997, there were 
281 Board Certified Wills, Trusts and 
Estates Lawyers. 


Dorotuy M. BREEN 
Chair 
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Workers’ 
Compensation 


Some major changes in the stan- 
dards for certification and recertifica- 
tion for board certified workers’ com- 
pensation lawyers have recently been 
implemented. For initial certification, 
the applicant shall be responsible for 
all or a majority of the presentation 
of evidence in representation of the 
client in a minimum of 25 workers’ 
compensation trials. For good cause 
shown, the workers’ compensation cer- 
tification committee may consider no 
more than the combined total of five 
cases involving protracted litigation 
of contested workers’ compensation 
cases involving substantial legal or 
factual issues, and/or active partici- 
pation in appellate cases for partial 
satisfaction of the minimum trial re- 
quirement. Additionally, the commit- 


tee may consider the preparation and 
publication of legal articles and pre- 
sentation of lectures and seminars as 
the “substantial equivalent” of actual 
trials. Matters of “substantial equiva- 
lent” and cases of “protracted litiga- 
tion” or appeals shall not exceed a 
total of 10 cases for partial satisfac- 
tion of the minimum requirement of 
25 trials. 

With regard to recertification, the 
applicant must have completed trial 
of a minimum of 20 contested work- 
ers’ compensation cases, or the sub- 
stantial equivalent, during the period 
since the date of last certification. 
Similarly to initial certification, ap- 
plicants for recertification may ask 
the committee to consider a combined 
total of five cases involving protracted 
litigation of contested workers’ com- 
pensation cases involving substantial 
legal or factual issues, and/or active 


participation in appellate cases. Like- 
wise, matters of “substantial equiva- 
lent” may be considered but the total 
of “substantial equivalent” matters 
and cases of “protracted litigation” 
and/or appeals may not exceed more 
than 10 cases for partial satisfaction 
of the minimum of 20 trials. 

In 1996, 11 attorneys were initially 
certified and 16 attorneys were recer- 
tified. In 1997, 28 attorneys applied 
for initial certification. 

The committee continues to strive 
for implementation of the certification 
examination standardization project 
proposed by the Board of Legal Spe- 
cialization and Education. The pur- 
pose of this project is to standardize 
all certification examinations and to 
ensure the integrity of the examina- 
tion process. 

Gary E. FRAZIER 
Chair 


For information about legal specialization 


programs 1m your practice 


call (904) 561-3842. 
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Diminished Capacity—Owners’ 
Ability to Sue for Construction 
Defects in Florida 


wners’ remedies for con- 

struction defects, always an 

area of flux, are emerging 

from an especially volatile 
period which has markedly changed the 
legal environment in which Florida 
practitioners must litigate their claims. 
The changes have generally diminished 
the noncontractual avenues by which 
owners can seek relief, thereby increas- 
ing the importance of negotiating suf- 
ficient protection through contract. This 
article will give a brief summary of the 
more significant changes and examine 
the present state of legal theories avail- 
able to owners to recover for shoddy 
construction. 

The construction industry has unique 
features to bear in mind when evaluat- 
ing the rules of law that govern it. First, 
construction combines the provision of 
both services and products, making it 
something of a hybrid in the commer- 
cial world. Second, the construction 
process involves the interaction of nu- 
merous separate providers who may or 
may not contract directly with the 
owner or with each other. Typically the 
owner is in privity only with the archi- 
tect, who provides design services, and 
with the general contractor, who pro- 
vides the service of coordinating the 
various trades involved in constructing 
the building in accordance with the 
architect’s design. Below the general 
contractor stretches what is commonly 
called the “chain of construction,” the 


by H. Hugh McConnell 


various subcontractors, sub-subcon- 
tractors, and material suppliers who 
have no direct contractual dealing with 
the owner. A third feature is that the 
construction process results in the in- 
corporation of numerous separate, fun- 
gible products into a single, complex 
structure. As a matter of law, those 
products lose their identity as goods 
and become real property. Gable v. Sil- 
ver, 258 So. 2d 11 (Fla. 4th DCA 1972), 
adopted, 264 So. 2d 418 (Fla. 1972). 
Construction defects can be classified 
into three categories: defective build- 
ing materials, faulty workmanship, and 
improper design. Historically, the law 
has recognized that the various partici- 
pants in the construction process are 
liable only for those defects that fall 
within their respective areas of exper- 
tise. For example, a contractor who 
builds a structure according to the de- 
sign supplied by the owner generally 
is not responsible for the adequacy of 
the design unless the contractor ex- 
pressly undertakes responsibility for 
the “performance” of the end product. 
City of Orlando v. H.L. Coble Construc- 
tion Co., 282 So. 2d 25 (Fla. 4th DCA 
1973), cert. denied, 288 So. 2d 505 (Fla. 
1973). Therefore, if the problems en- 
countered by the owner are design-re- 
lated, the owner must look to the de- 
sign professional for recovery. In 
analyzing possible remedies practitio- 
ners must determine the nature of the 
defect and the respective responsibili- 
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ties of the project participants as allo- 
cated by contract. See, e.g., Florida 
Board of Regents v. Mycon Corp., 651 
So. 2d 149 (Fla. 1st DCA 1995) (discuss- 
ing “design” specifications, which keep 
design responsibility with owners, ver- 
sus “performance” specifications, which 
shift design responsibility to contrac- 
tors). 


Defective Building Materials 

For owners who do not purchase their 
materials directly from suppliers, 
Florida law affords few remedies when 
building products prove defective. Ma- 
terial suppliers who are in the business 
of manufacturing or distributing goods 
are deemed to be merchants who give 
UCC warranties. See, e.g., United States 
Fidelity & Guaranty Co. v. North Ameri- 
can Steel Corp., 335 So. 2d 18, 21 (Fla. 
2d DCA 1976). Unlike other jurisdic- 
tions, however, Florida’s version of the 
Uniform Commercial Code does not cre- 
ate warranties that run from manufac- 
turers or sellers to third parties.! 

The adoption of the economic loss 
rule in the landmark case of Casa Clara 
Condominium Association v. Charley 
Toppino & Sons, Inc., 620 So. 2d 1244 
(Fla. 1993), eliminated tort recovery by 
owners against suppliers where the 
damage claimed by the owner is only 
to the building in which materials were 
installed. While tort recovery is avail- 
able when a product has damaged 
“other property,”” the legal transmuta- 
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tion of building materials from “goods” 
into “realty” upon incorporation into a 
project effectively forestalls the argu- 
ment that tort law may be invoked be- 
cause the defective product damaged 
the other products with which it was 
installed. In Casa Clara the court rea- 
soned that owners who purchase homes 
or contract for improvements to prop- 
erty in effect buy a single “product,” 
precluding tort recovery, which is 
barred “when a product damages itself, 
causing economic loss, but does not 
cause personal injury or damage to any 
property other than itself.” at 1246.* 

In Casa Clara the court also held that 
material suppliers, who could be lo- 
cated anywhere in the country and dis- 
tributing products to many localities, 
are not governed by local building codes 
and, therefore, cannot be subject to li- 
ability under F.S. §553.84. An action 
under FS. §553.84 for violation of a lo- 
cal building code can be brought 
“against the person who committed the 
violation,” and is generally available 
against contractors and possibly design 
professionals whose activities are di- 
rectly governed by building codes. Be- 
cause material suppliers are not gov- 
erned by local codes, reasoned the court, 
they logically cannot commit a violation 
of a building code. 

Owners’ remedies against contractors 
for defective materials also are severely 
limited. In the absence of an express 
warranty from their contractors, own- 
ers may not look to their general con- 
tractors when products they install are 
latently defective. Because contractors 
are viewed as providers of services and 
not products, they are not deemed to 
be “merchants” under the UCC and 
UCC implied warranties do not pass 
from contractor to owner. Jackson v. 
L.A.W. Contracting Corp., 481 So. 2d 
1290 (Fla. 5th DCA 1986), review de- 
nied, 492 So. 2d 1333 (Fla. 1986); 
Arvida Corp. v. A.J. Industries, Inc., 370 
So. 2d 809 (Fla. 4th DCA 1979). UCC 
warranties are in effect cut off by the 
presence of the contractor in the chain 
of construction. 

Also, contractors are not deemed at 
common law to warrant the quality of 
their materials. Rather, they are held 
to an ordinary standard of care in se- 
lecting and inspecting materials incor- 
porated into their work. Without an 
undertaking as to quality, an owner has 
no remedy against a contractor when 
the defect in a building product is not 


discernible by the contractor through 
the exercise of ordinary care and skill. 
See Wood-Hopkins Contracting Co. v. 
Masonry Contractors, Inc., 235 So. 2d 
548 (Fla. lst DCA 1970) (subcontractor 
not liable for latent defects in bricks not 
discernible by exercise of care and skill 
in inspection and present through no 
fault or knowledge of subcontractor). 

Owners, therefore, should ensure 
that their contractors expressly war- 
rant the quality of the materials in- 
stalled as well as the workmanship. It 
is not unusual for standard construc- 
tion contracts to provide express war- 
ranties by contractors that materials 
will be of good quality, new, and free 
from defects. See, e.g., AIA Document 
A107-1987, §9.4. Even with an express 
warranty, however, if the contractor is 
directed by the owner to install a speci- 
fied building product and does so in ac- 
cordance with the manufacturer’s speci- 
fications, the risk of defects in the 
product may shift from the contractor 
to the owner. See Charles R. Perry Con- 
struction, Inc. v. C. Barry Gibson & As- 
sociates, Inc., 523 So. 2d 1221 (Fla. 1st 
DCA 1988).* 

One means of protecting owners in 
advance is to require contractors, as a 
condition of the contract, to assign to 
owners all UCC warranty rights from 
sellers and manufacturers. See Ashley 
Square, Ltd. v. Contractors Supply of 
Orlando, Inc., 532 So. 2d 710 (Fla. 5th 
DCA 1988). Such an assignment, of 
course, may take place at any time, 
even after litigation has commenced. 
Privity problems may thus be cured 
when owners are able to secure the co- 
operation of contractors. 


Faulty Workmanship 
The contractor’s province is directing 
the manner and means in which build- 
ing materials are installed in order to 
accomplish the architect’s design. Con- 
tractors undertake to build in accor- 
dance with the plans and specifications. 
Hawaiian Inn of Daytona Beach, Inc. 
v. Robert Myers Painting, Inc., 363 So. 
2d 125 (Fla. lst DCA 1978), cert. denied, 
370 So. 2d 461 (Fla. 1979). Deviations 
from the design will constitute a breach. 
Biscayne Roofing Co. v. Palmetto Fair- 
way Condominium Association, Inc., 
418 So. 2d 1109 (Fla. 3d DCA 1982). The 
contractor’s liability, of course, is coex- 
tensive with the terms of the contract 
and is limited by privity. 
Owners are prevented from suing 
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contractors in tort by the economic loss 
rule, the announced purpose of which 
is to confine parties to the remedies 
that they negotiate by contract. See, 
e.g., AFM Corp. v. Southern Bell Tele- 
phone & Telegraph Co., 515 So. 2d 180 
(Fla. 1987); Sandarac Association, Inc. 
v. W.R. Frizzell Architects, Inc., 609 So. 
2d 1349 (Fla. 2d DCA 1992), review de- 
nied, 626 So. 2d 207 (Fla. 1993). This 
obviously adds great importance to the 
manner in which owners structure their 
contractual arrangements. Owners 
may act as their own general contrac- 
tors by becoming “owner-builders” and 
contracting directly with each trade and 
material supplier necessary to con- 
struct improvements to their property. 
In such a case an owner will be in priv- 
ity with every participant and be able 
to negotiate warranty rights and other 
remedies as proponents of the economic 
loss rule contemplate. 

In the typical case, however, the 
owner contracts with a single general 
contractor to manage the project, coor- 
dinate the various trades, and assure 
proper performance of the work. An 
owner may not sue nonprivity subcon- 
tractors on a contract theory and is lim- 
ited to seeking recovery for breach of 
warranty/contract against the general 
contractor. While the general contrac- 
tor is liable for the adequate perfor- 
mance by both itself and its subcontrac- 
tors, the owner takes the risk of 
depending upon the longevity, trustwor- 
thiness, and financial viability of the 
general contractor in the event defec- 
tive work is discovered after the con- 
tractor has been paid. That risk can be 
reduced by owners’ requiring their 
prime contractors to assure the assign- 
ment to them of warranties from all 
lower-tier contractors and suppliers 
and by obtaining warranties from sub- 
contractors and suppliers as a condition 
to contract formation. 

Lack of privity does not prevent an 
owner’s recovering for defective work 
under the Florida Minimum Building 
Codes Act, FS. §§553.70-.895, which cre- 
ates in FS. §553.84 a private right of ac- 
tion for any person who is damaged as a 
result of a violation of the building code 
against the person who “committed the 
violation.” This may not be as easy a de- 
termination as it seems, because FS. 
§553.84 provides no definition for the 
operational term “commit,” and there are 
only a few case decisions interpreting the 
statute. See, e.g., Sierra v. Allied Stores 
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Corp., 538 So. 2d 943 (Fla. 3d DCA 
1989) (owner not strictly liable for code 
defects for work performed by others on 
property notwithstanding express duty 
of compliance with building code). 

A contractor or subcontractor should 
be held liable for code-violating work it 
actually performs within the scope of 
the contract because it is bound to build 
in accordance with the code and violates 
the code when it fails to do so. The act 
of pulling the building permit imposes 
upon the contractor the duty of super- 
vising all of the work performed under 
the permit. Therefore, a general con- 
tractor should also be liable under FS. 
§553.84 for code violations when it does 
not actually perform the work but, 
rather, delegates it to a subcontractor 
who, in turn, physically “commits” the 
violation. 

It is not unusual for contractors to 
conduct business through corporations 
with insufficient assets to satisfy claims 
for defective work.A contractor does not 
need a physical plant to operate and can 
lease equipment and hire labor as 
needed on a project-by-project basis. 
Thus, the corporate form often consti- 
tutes a substantial impediment for re- 
covery by the owner for defective con- 
struction. 

Prior to Casa Clara and the more re- 
cently decided Murthy v. N. Sinha 
Corp., 644 So. 2d 983 (Fla. 1994), own- 
ers could recover directly against the 
licensed individuals responsible for jobs 
undertaken by corporate contractors 
when defective construction could be 
traced to a lack of proper supervision 
of work. F.S. Chapter 489, part I, gov- 
erns the licensing of individuals as con- 
struction contractors and the qualifica- 
tion of business organizations to engage 
in the business of contracting. FS. 
§489.1195(1) imposes a duty on “quali- 
fying agents” (i.e., individual license- 
holders) to supervise all work per- 
formed by the business organization on 
whose behalf they pull permits and su- 
pervise work. The failure of a contrac- 
tor to supervise properly can result in 
the revocation or suspension of a license 
by the Construction Industry Licensing 
Board of the Department of Business 
and Professional Regulation, which 
regulates licensed contractors. See Alles 
v. Department of Professional Regula- 
tion, 423 So. 2d 624 (Fla. 5th DCA 
1982); Hunt v. Department of Profes- 
sional Regulation, 444 So. 2d 997 (Fla. 
1st DCA 1983). 


In the now-limited Gatwood uv. 
McGee, 475 So. 2d 720 (Fla. lst DCA 
1985), it was held that the failure to 
supervise construction properly gave 
rise to a common law private right of 
action against the qualifying agent of 
a general contractor for defective work. 
While the cause of action arose out of 
the statutorily-imposed duty of super- 
vision, the Gatwood court stressed that 
the action was premised upon the 
theory of common law negligence, not 
implied warranty or contract. “A quali- 
fying agent is not an insurer against 
construction defects unless he is obli- 
gated therefor by contract or warranty.” 
Id. at 723. Gatwood involved common 
construction defects without resulting 
personal injury or damage to other 
property and, therefore, allowed the re- 
covery of economic damages in tort. The 
effect of Casa Clara, however, is neces- 
sarily to eliminate recovery under the 
Gatwood negligence theory in the ordi- 
nary defect case seeking recovery for 
economic losses from poor construction. 

In Murthy the Florida Supreme 
Court resolved an implicit conflict 
among appellate districts as to whether 
the licensing statute itself created an 
implied private right of action against 
individual contractors for breach of the 
duty to supervise.® The court declined 
to recognize a private right of action 
based upon the lack of clear legislative 
intent to make individuals liable for the 
breaches of corporations that they 
qualify. Almost simultaneously, the 
Florida Legislature confirmed the de- 
termination of the court by enacting 
FS. §489.131(12), which declared that 
no civil causes of action were to be con- 
strued from F.S. Chapter 489, part I, 
unless specifically provided. The duty 
to supervise thus runs not to third par- 
ties, but to the state, which may, of 
course, punish infractions through regu- 
latory means. Otherwise, qualifiers are 
wholly insulated from individual liabil- 
ity for defective construction. 

By allowing licensed contractors to 
avoid personal liability by doing busi- 
ness through corporations, the Florida 
Legislature holds contractors to a lower 
standard of accountability than it does 
professionals such as architects and en- 
gineers. Architects and engineers are 
statutorily barred from using the cor- 
porate form as a means of avoiding 
personal liability for failure to meet 
standards of professional care to 
which they are bound to adhere. 


improper Design 

Claims by owners against design pro- 
fessionals for errors in design are sub- 
ject to slightly fewer restrictions than 
claims against contractors for defective 
construction. Typically, an owner con- 
tracts with an architect for design ser- 
vices and the architect in turn engages 
engineers as subconsultants to provide 
structural, electrical, mechanical, or 
other specialty design services. It is not 
uncommon, however, for engineers to 
be engaged directly by owners or by 
contractors. Architects and engineers 
are liable in contract to those for whom 
they provide design services and, there- 
fore, the extent of their liability will be 
determined largely by the written 
agreement pursuant to which they per- 
form their work, plus such additional 
obligations as the law imputes by way 
of implied warranty. 

In undertaking to furnish design ser- 
vices, design professionals do not war- 
rant the end products of their work in 
the manner of a supplier of goods un- 
der the Uniform Commercial Code. 
Audlane Lumber & Builders Supply, 
Inc. v. D.E. Britt Associates, Inc., 168 
So. 2d 333 (Fla. 2d DCA 1964), cert. de- 
nied, 173 So. 2d 146 (Fla. 1965)(design 
engineer does not “warrant” his or her 
service or the tangible evidence of his 
or her skill to be “merchantable” or “fit 
for an intended use”); Lee County v. 
Southern Water Contractors, Inc., 298 
So. 2d 518 (Fla. 2d DCA 1974) (super- 
vising engineer not a “guarantor” of re- 
sult). Rather, a design professional’s 
duty is based upon the standard of care 
“to exercise and apply his professional 
skill, ability and judgment in a man- 
ner which is reasonable and without ne- 
glect.” Shepard v. City of Palatka, 414 
So. 2d 1077, 1078 (Fla. 5th DCA 1981). 
Aclaim by a client against a design pro- 
fessional, therefore, is properly one for 
breach of the implied warranty or cov- 
enant to perform the services required 
in a professional manner. Brickell 
Biscayne Corp. v. Morse/ Diesel, Inc., 
683 So. 2d 168, 170 (Fla. 3d DCA 1996). 

The economic loss rule generally pre- 
vents tort recovery for defective design 
by owners in privity with design pro- 
fessionals. The recent flurry of judicial 
activity surrounding the economic loss 
rule has caused some confusion among 
practitioners over whether there still 
exists an action for professional “negli- 
gence” for defective design. The confu- 
sion stems from the nomenclature, be- 
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cause it is customary for professional 
malpractice claims to be labeled “neg- 
ligence,” although the duty breached 
actually arises from the contract be- 
tween the professional and the client. 
The confusion can be avoided by iden- 
tifying the claim as being for breach of 
contract. The same standard of care is 
involved in both the contract and tort 
theories, with the only difference being 
the source of the duty—contract versus 
common law. 

When an architect has hired an en- 
gineer to produce a portion of the de- 
sign, the architect will remain liable to 
the owner for all work performed by the 
consulting engineer. An architect may 
not delegate to others the responsibil- 
ity for complying with applicable laws 
and regulations. Atlantic National 
Bank of Jacksonville v. Modular Age, 
Inc., 363 So. 2d 1152 (Fla. lst DCA 
1978), cert. denied, 372 So. 2d 466 (Fla. 
1979). In the absence of privity, how- 
ever, the owner may not sue the 
subconsultant engineer for breach of 
implied warranty and, further, will be 
barred by the economic loss rule from 
suing in negligence for design defects 
resulting only in economic damages. 
City of Tampa v. Thorton-Tomasetti, 
PC., 646 So. 2d 279 (Fla. 2d DCA 1994); 
but compare Southland Construction, 
Inc. v. Richeson Corp., 642 So. 2d 5 (Fla. 
5th DCA 1994).® 

Florida courts have recognized one 
exception to the economic loss rule 
where liability is sought against pro- 
fessionals by persons not in privity and 
when certain requirements are met. In 
First Florida Bank, N.A. v. Max 
Mitchell & Co., 558 So. 2d 9 (Fla. 1990), 
the Florida Supreme Court adopted Re- 
statement (Second) of Torts §552 as the 
basis for allowing third party tort 
claims for economic losses caused by 
professional negligence. The key re- 
quirements are that 1) the professional 
be in the business of providing infor- 
mation; 2) the third party rely on faulty 
information in the course of making a 
business decision, and, most important; 
3) the professional know at the time of 
furnishing the information that the 
third party will rely on it. 

The applicability of §552 has been 
recognized in the case of a professional 
engineer alleged to have negligently 
prepared an inspection report of the 
physical condition of an existing apart- 
ment building converted to condo- 
minium, when the report was furnished 


as part of the developer’s prospectus 
and relied upon by purchasers of units 
in the condominium. See Bay Garden 
Manor Condominium Association, Inc. 
v. James D. Marks Associates, Inc. , 576 
So. 2d 744 (Fla. 3d DCA 1991). 

The facts of Bay Garden are atypical 
in that the engineer’s inspection report 
was knowingly prepared for the specific 
purpose of being read and relied upon 
by prospective purchasers of the con- 
dominium. Whether the reach of §552 
could extend to third party liability of 
an architect or engineer in the ordinary 
case in which owners of property dis- 
cover latent construction or design de- 
fects in a newly constructed building is 
questionable. 

It might be argued that by sealing 
construction drawings filed with the 
building official or by carrying out the 
duties of a special inspector and filing 
reports with the building official, the 
design professional knows that his or 
her filings will be relied upon by own- 
ers in assessing the quality of the build- 
ing in which they are acquiring an in- 
terest or making improvements. See 
Audlane Lumber, 168 So. 2d 335 (de- 
signer of trusses has duty to known 
users or consumers). It would seem, 
however, that §552 requires more than 
merely the “constructive reliance” of 
having documents filed in the public 
records that are open to inspection by 
prospective owners. Courts are now 
generally disinclined to expand excep- 
tions to the economic loss rule. See, e.g., 
Florida Building Inspection Services, 
Inc. v. Arnold Corp., 660 So. 2d 730 (Fla. 
3d DCA 1995); Palau International 
Traders, Inc. v. Narcam Aircraft, Inc., 
653 So. 2d 412 (Fla. 3d DCA 1995), cert. 
denied, 661 So. 2d 825 (Fla. 1995); but 
see Southland Construction, 642 So. 2d 
at 8. 

No reported cases hold design profes- 
sionals subject to civil liability under 
FS. §553.84 for defective design, and 
the application of that statute to archi- 
tects and engineers is a matter of de- 
bate. Design professionals ordinarily 
are not directly governed by building 
codes, although they may be required 
by the building official to carry out in- 
spections of work. Whether a design 
professional “commits” a violation of 
the code by preparing a design that vio- 
lates code requirements has not been 
directly addressed by any Florida 
court.’ 

Unlike licensed contractors, design 
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professionals may not hide behind a cor- 
porate shield to avoid personal liabil- 
ity for their own malpractice. See FS. 
§471.023(3) (imposing personal liability 
against engineers practicing through cor- 
porations); F.S. §481.219(11) (imposing 
personal liability against architects sign- 
ing and sealing construction documents); 
FS. §621.07 (affirming individual liabil- 
ity of professionals practicing through 
professional service corporations). 


Purchasers of New Homes 

Owners who have purchased com- 
pleted homes from builders or develop- 
ers—as opposed to those who have con- 
tracted for improvements to their 
existing property—have additional 
remedies for defective construction. 
Builder-sellers are deemed under 
Florida common law to impliedly war- 
rant that the homes they sell are fit and 
merchantable. Gable v. Silver, 258 So. 
2d at 11. These warranties are limited 
in that they extend to original purchas- 
ers only. Strathmore Riverside Villas 
Condominium Association, Inc. v. Pacer 
Development Corp., 369 So. 2d 971 (Fla. 
2d DCA 1979). The implied warranties 
do not arise in the sale of nonresiden- 
tial property or property intended for 
residential development. Conklin v. 
Hurley, 428 So. 2d 654 (Fla. 1983). 

Purchasers of condominium units are 
granted statutory warranties under FS. 
§718.203. Two major warranties are 
created: 1) warranties of “fitness and 
merchantability for the purposes or 
uses intended” that are deemed to run 
from the developer to each condo- 
minium unit purchaser; and 2) “war- 
ranties of fitness as to the work per- 
formed or materials supplied” running 
from the contractor and all subcontrac- 
tors and suppliers to both the developer 
and each unit purchaser. These warran- 
ties are deemed to run to both original 
and subsequent purchasers and, there- 
fore, avoid the privity limitation of the 
common law warranties. 

Like express warranties, the FS. 
§718.203 warranties contain explicit 
limitations as to time and scope. Ac- 
cordingly, some analysis as to the na- 
ture of the defect and the manner of its 
occurrence must be made before fram- 
ing an action for breach. Despite these 
warranties’ having been enacted over 
20 years ago, only two reported cases 
have construed their reach and effect. 

One case, Seawatch at Marathon 
Condominium Association, Inc. v. Char- 
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ley Toppino & Sons, Inc., 658 So. 2d 922 
(Fla. 1994), settled the apparent uncer- 
tainty created by the express time lim- 
its for the various warranties and the 
customary delay in the developer’s 
turning over control of the condo- 
minium to the purchasers. The 
developer’s warranty as to the struc- 
tural components of the condominium 
runs for three years from “completion 
of the building.” F.S. §718.203(1)(e). It 
was argued that if turnover of control 
did not occur until six years after 
completion of the building, the war- 
ranty would have expired before the 
purchasers could discover the defects 
and bring their action for breach. The 
Florida Supreme Court rejected that ar- 
gument, however, recognizing that the 
warranty periods were different from 
the applicable statute of limitations 
period. The latter does not begin to run 
until after the developer has relin- 
quished control of the condominium to 
unit purchasers, pursuant to FS. 
§718.124 of the Condominium Act, 
which tolls claims by condominium as- 
sociations until the date of turnover. 

The second case, Leisure Resorts, Inc. 
v. Frank J. Rooney, Inc., 654 So. 2d 911 
(Fla. 1995), dealt with the different 
scopes of the warranties given by the 
developer on one hand and the contrac- 
tors, subcontractors, and suppliers on 
the other. The developer’s warranties 
of “fitness and merchantability,” F.S. 
§718.203(1), echo the common law war- 
ranties created in Gable v. Silver, as 
well as the UCC warranties of mer- 
chantability and fitness for particular 
purpose running to purchasers of prod- 
ucts, FS. §§672.314, 672.315. Accord- 
ingly, they can be viewed as broadly 
encompassing the standards of habit- 
ability, good workmanship, compliance 
with the plans and specifications, and 
compliance with the building code that 
underly the common law implied war- 
ranties. By contrast, the contractor, 
subcontractor, and supplier warranties, 
ES. §718.203(2), are limited to “fitness 
as to the work performed or materials 
supplied.” Noticeably these warranties 
omit the language “for the purposes or 
uses intended” contained in the devel- 
oper warranties. 

In Leisure Resorts the Florida Su- 
preme Court recognized the more re- 
stricted scope of the contractor warran- 
ties by holding that a contractor was 
not liable under FS. §718.203(2) for the 
installation of air conditioning units 


that were insufficient to cool the con- 
dominium apartments properly. Be- 
cause the units met the architect’s 
specifications and were not inherently 
faulty, the adequacy of performance was 
seen as relating to “intended purpose” 
or “intended use,” which the court ob- 
served was “more within the control of 
the developer who has control of the 
design of the building.” Jd. at 914. That 
is, the deficiency complained of related 
more to the design function—specify- 
ing the required capacities of the air 
conditioning units—than to workman- 
ship, which falls within the responsi- 
bility of the contractor. 


Conclusion 

The common law and statutory rem- 
edies available to property owners for 
defective construction all contain inher- 
ent limitations which the practitioner 
must closely analyze when evaluating 
the course of recovery to be followed. 
Recovery in contract presents a much 
cleaner and less problematic route, al- 
though privity, as always, poses a sub- 
stantial impediment to claims against 
lower-tier participants in the construc- 
tion process. Before a project begins, it 
is important to structure the contrac- 
tual arrangement to assure privity re- 
lationships by requiring either third 
party beneficiary contracts, assign- 
ments of warranties, or separate con- 
tracts between the owner and various 
participants. Where such protections 
were not created in advance, practitio- 
ners should pursue after-the-fact as- 
signments of warranty rights against 
lower-tier contractors, consultants, and 
suppliers to supplement remedies 
which might otherwise be available. O 


1 Compare, e.g., VA. CoDE ANN. §8.2-318 
(which extends product warranties to re- 
mote purchasers) with Fia. Stat. §672.318 
(which does not). 

2 See Florida Power & Light Co. v. 
McGraw Edison Co., 696 F. Supp. 617 (S.D. 
Fla. 1988), aff'd, 875 F.2d 873 (11th Cir. 
1989). 

3 The economic loss rule should not pre- 
vent tort recovery, however, where defective 
construction results in damage to previously 
standing property improvements. For ex- 
ample, water damage to an existing struc- 
ture caused by a faulty re-roofing should be 
recoverable in tort where the structure it- 
self is not within the scope of the re-roofing 
contract and could be considered “other” 
property. In such a case damages to the 
structure would be recoverable, while the 
defective roofing would be excluded by the 
economic loss rule. 


4 See also Justin Sweet, LEGAL ASPECTS OF 
ARCHITECTURE, ENGINEERING, AND THE CoNn- 
STRUCTION Process §24.02 (5th ed. 1994). 

5 Compare Mitchell v. Edge, 598 So. 2d 125 
(Fla. 2d D.C.A. 1992); Gatwood v. McGee, 
475 So. 2d 720 (Fla. 1st D.C.A. 1985); Finkle 
v. Mayerchak, 578 So. 2d 396 (Fla. 3d D.C.A. 
1991). 

§ In Southland the Fifth District allowed 
recovery in tort by a contractor against a 
professional engineer, reasoning that be- 
cause tort liability to nonprivity persons for 
professional malpractice was “already-es- 
tablished,” its recognition did not constitute 
an expansion of tort not permitted by the 
economic loss rule. That decision is prob- 
ably limited to its facts and should not be 
read as the basis for tort liability to non- 
privity claimants in all cases. 

7 But see Edward J. Seibert, A.I.A., Archi- 
tect & Planner, PA. v. Bayport Beach & Ten- 
nis Club Association, Inc., 573 So. 2d 889 
(Fla. 2d D.C.A. 1990) (Fia. Stat. §553.84 
claim brought against architect below, but 
not challenged on appeal). It would be ironic 
if a contractor could be liable under Fta. 
Stat. §553.84 for following a code-violating 
design while the author of the design could 
not. More reasonably, the contractor’s liabil- 
ity should be limited to code-violating work- 
manship and deviations from the design 
because contractors are contractually bound 
to build in accordance with the design. 


AUTHOR 


H. Hugh (Terry) McConnell practices 
appellate law in Coral Gables, con- 
centrating in commercial and con- 
struction matters. He represented the 
homeowners in the Casa Clara and 
Seawatch cases discussed in this ar- 
ticle. Mr. McConnell received his B.A. 
from Yale University, his J.D. from 
Northeastern University, and his 
Masters in regional planning from 
the University of North Carolina at 
Chapel Hill. He has taught law on 
the adjunct faculty of the University 
of Miami Department of Civil and 
Architectural Engineering and regu- 
larly appears as a guest lecturer in 
construction law at the University of 
Miami School of Law. 


THE FLORIDA BAR JOURNAL/JUNE 1997 69 


x 

: 

d 

| | 


What You Should Know 
About the Federal Fair Debt 
Collection Practices Act 


ntil recently, most lawyers 
had never heard of the 
Federal Fair Debt Collec- 
tion PracticesAct' and had 
certainly never had occasion to review 
the Florida Consumer Protection Prac- 
tices Act.2 Then in April of 1995, the 
U.S. Supreme Court handed down an 
eye-opening decision in Heintz v. 
Jenkins, 115 S.Ct. 1489 (1995), and law- 
yers around the country began to con- 
tact their malpractice carriers and re- 
view their United States Code 
Annotated. There remain, however, 
those attorneys, either oblivious to the 
federal and state “Debt Collection Acts,” 
or who simply surmise the acts do not 
apply to them. This article is intended 
not only for those who assume they are 
in an elite class to whom the acts do 
not apply, but also for those who are fa- 
miliar with the acts. This article focuses 
on the federal act as the state act es- 
sentially mirrors the federal act. 


Attorneys as Debt Collectors 

The Federal Fair Debt Collection 
Practices Act, 15 U.S.C. §§1692 et seq. 
(FDCPA), was enacted in 1977 in an 
effort to curb the abusive practices by 
third party debt collectors.* 


by Barbara A. Sinsley 


In 1986, the FDCPA was amended to 
include attorneys under the definition 
of “debt collectors” covered by the Act.‘ 
Before this amendment, the FDCPA 
contained an express exemption for 
lawyers that indicated that the term 
“debt collector” did not include “any 
attorney-at-law collecting a debt as an 
attorney on behalf of and in the name 
of aclient.” In 1995, the Supreme Court 
in Heintz v. Jenkins held that the 
FDCPA applied to attorneys who “regu- 
larly” engaged in consumer-debt-collec- 
tion activities, even when that activity 
consists of litigation.® 

The problem with Heintz is that it 
never explains how the FDCPA applies 
to litigation. For instance: Why would 
you have to attach the FDCPA notifica- 
tion required by 15 U.S.C. §1692g toa 
lawsuit giving the debtor 30 days to 
verify the debt when the rules of civil 
procedure require a response within 20 
days? Do you have to repeat the “mini- 
Miranda” notice required by 15 U.S.C. 
§1692e(11) on all succeeding documents 
sent to the debtor, including court-is- 
sued documents? Do you have to give 
the debtor the “mini-miranda” at hear- 
ings? What about statutory notice let- 
ters such as the 3-day eviction letter, is 
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the state statute pre-empted? You get 
the idea. 

Clearly, the Supreme Court was not 
aware of the confusion that would be 
caused by the brevity of its decision. 
Fortunately, prior to and after the 
Heintz ruling, the circuit courts, as well 
as the Federal Trade Commission 
(FTC), have attempted to give guide- 
lines to attorneys involved in debt col- 
lection. 


What Is a Consumer Debt? 

As an initial matter, the FDCPA ap- 
plies only to “consumer debts.” A “con- 
sumer” is defined by 15 U.S.C. 
§1692a(3) as “any natural person obli- 
gated or allegedly obligated to pay any 
debt.” Further, the FDCPA defines a 
“debt” under 15 U.S.C. §1692a(5) as 
“any obligation or alleged obligation of 
consumer to pay money arising out of 
transactions in which the money, prop- 
erty, insurance or services which are the 
subject of the transaction are primarily 
for personal, family or household pur- 
poses whether or not such obligation 
has been reduced to a judgment.” A 
“debt collector” is defined in 15 U.S.C. 
§1692a(6) as “any person who uses any 
instrumentality of interstate commerce 
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or the mails in any business the princi- 
pal purpose is to collect debts or who 
regularly attempts to collect debts.” 

The FTC, in its Statements of Gen- 
eral Policy or Interpretation of Staff 
Commentary of the Fair Debt Collec- 
tion Practices Act, issued a list of cer- 
tain examples of what the word “debt” 
was intended to define.* This term in- 
cluded: 

1) overdue obligations such as medi- 
cal bills; 

2) a dishonored check that was ten- 
dered in payment for goods or services 
acquired which were used primarily for 
personal, family or household purposes; 
and 

3) a student loan because the con- 
sumer is purchasing “services.” 

Under the definition of “debt,” this 
author believes that included as “con- 
sumer” debt collection activities are 
evictions on residential properties and 
the replevin of a personal automobile 
or household items as both involve “per- 
sonal, family or household” interests. 
The collection of child support, however, 
has been specifically exempted from the 
FDCPA as a “debt.”’ The FDCPA has 
also been interpreted as not covering 
the collection of taxes,® student loans,° 
and obligations for a civil liability.’° 

The FTC also has excluded “tort 
claims” from its interpretation of a 
“debt” covered by the FDCPA. In a for- 
mal staff opinion dated May 22, 1987, 
the FTC stated, “Tort claims are not 
transactions contemplated under the 
definition of a debt. This is true no 
matter who is attempting to collect the 
debt on those (tort) claims or the na- 
ture of the torts involved.”™ 

The main function of the FDCPA is 
to give guidance on how to conduct 
yourself as a “debt collector.” Most im- 
portantly, a “debt collector” may not use 
any false, deceptive, or misleading rep- 
resentations or means in connection 
with the collection of a debt.'? The 
FDCPA includes a laundry list of activi- 
ties which are viewed as “false, decep- 
tive, or misleading” representations 
including, the false representation that 
an individual is an attorney when that 
individual is not an attorney, threaten- 
ing legal action that is not intended to 
be taken, and falsely representing the 
character of a debt.'* Further, the courts 
have attempted to develop standards by 
which to measure whether particular 
conduct is “deceptive” or “misleading” 
and the majority of the courts, in evalu- 


ating whether debt collection actions 
were “false, deceptive or misleading,” 
have applied a “least sophisticated con- 
sumer” test.'* The same courts which 
have used the “least sophisticated con- 
sumer” test have also held that actual 
consumer testimony is not necessary in 
evaluating the tendency of the lan- 
guage to deceive, but rather, the courts 
have used whether “it is more likely 
than not that debtors on the low side of 
reasonable capacity who read a given 
notice or hear a given statement, will 
read into that message, oppressiveness, 
falsehood or threat.” 

This author is not convinced that the 
“least sophisticated consumer” gives a 
fair interpretation of the actions of the 
debt collector. The Seventh Circuit has 
adopted an “unsophisticated consumer” 
test, which strikes this author as a more 
reasonable test.’* Currently, however, 
the 11th Circuit follows the “least so- 
phisticated consumer” test.?” 


Restrictions on 
Contacting Consumers 

The FDCPA also outlines the general 
requirements for communications with 
the consumer, which include no commu- 
nications with a third party unless you 
have the consent of the debtor and no 
calls before 8 a.m. or after 9 p.m.'* Fur- 
ther, the FDCPA requires the debt col- 
lector to include the “mini-miranda” in 
all communications to collect a debt or 
to obtain information about a consumer, 
that the “debt collector is attempting 
to collect a debt and any information 
obtained will be used for that pur- 
pose.” Moreover, specific language giv- 
ing the consumer information regard- 
ing his or her rights under the FDCPA, 
including the right to request a verifi- 
cation of the debt, must be sent to the 
consumer within five days after the ini- 
tial communication with the consumer, 
unless the debt is paid in full.” How- 
ever, since the initial communication 
with the consumer is oftentimes a tele- 
phone call, it is important to immedi- 
ately send out the notification after 
speaking with the consumer to comply 
with the FDCPA. The notice should be 
clearly visible and in a type size that is 
clearly clear and conspicuous to the con- 
sumer.”! 

The question has arisen as to 
whether an attorney can file suit within 
the 30-day notice period required by the 
FDCPA. According to the FTC, a law- 
suit may be instituted within the 30- 
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day time period.” However, if a lawsuit 
is the first communication by a debt 
collector (attorney) with the debtor, the 
attorney must give the notification in- 
formation required by 15 U.S.C. §1692g 
within the lawsuit itself. 

Once a “debt collector” attorney has 
established contact with the debtor, it 
is very important that no wording or 
language within the attorney’s commu- 
nications “overshadow” the initial no- 
tification information so that the least 
sophisticated consumer might be con- 
fused. A debt collector’s letter should 
not lead a consumer to ignore the right 
to take 30 days for the verification of 
the debt by putting conflicting language 
within the letter that would lead the 
consumer to believe that he or she must 
act within a different time period. In 
1988, the Ninth Circuit held that where 
a collection letter stated “if the debt was 
paid within 10 days, it would not be re- 
ported in the master files as an unpaid 
collection item” that a reasonable con- 
sumer would believe that he or she 
would have less than 30 days to verify 
the debt.” However, the use of the 
words “IMMEDIATE SETTLEMENT 
NOTICE” and “your account must be 
settled now” has been held not to vio- 
late the Act.” 


What Constitutes 
Harassment or Abuse? 

The FDCPA also outlines, without 
limitation, conduct that constitutes 
harassment or abuse, including the use 
or threat of use of violence or other 
criminal means to harm the physical 
person, reputation, or property of any 
person; the use of obscene or profane 
language; causing a telephone to ring 
continuously; and calling the consumer 
without disclosure of the caller’s iden- 
tity. An interesting Florida case regard- 
ing harassment is Story v. Fields. 343 
So. 2d 675 (Fla. lst DCA 1977). InStory, 
the debt collector, in an effort to collect 
a consumer debt, made telephone calls 
almost daily, sometimes two or three 
times a day, which amounted to at least 
100 calls over five months. The court 
in Story indicated that communications 
of this frequency that continue after all 
such information has been communi- 
cated and reasonable efforts of persua- 
sion and negotiation have failed, can be 
“reasonably expected to harass the 
debtor and his family,” because it tends 
only to exhaust the resisting debtor’s 
will. However, one court has noted that 


gq 
3 
4 
3 
3 
a 
a 
¢ ay 
q 
a 
a 
a 
| 
4 


the FDCPA prohibits only “oppressive 
and outrageous conduct,” and that 
“some inconvenience or embarrassment 
to the debtor is the natural consequence 
of debt collection.”* 

The damage provision for violations 
of the FDCPA is of special concern to 
most practitioners. The FDCPA pro- 
vides that a debt collector may be li- 
able for damages for violation of the 
FDCPA for actual damages; additional 
damages for each violation not exceed- 
ing $1,000; or in the of case of a class 
action, for an amount not to exceed the 
lesser of $500,000 or one percent of the 
net worth of the debt collector; and at- 
torneys’ fees.” On March 8, 1995, Payco 
American Corporation, one of the 
nation’s largest debt collection firms, 
agreed to pay a civil penalty of $500,000 
to resolve federal charges that it vio- 
lated the FDCPA.?’ The FDCPA is a 
strict liability statute and only a few 
defenses are applicable. 

However, a debt collector may, in cer- 
tain situations, minimize or completely 
eradicate liability under the FDCPA for 
violations that were not intentional and 
resulted from a “bona fide” error not- 
withstanding the maintenance of pro- 
cedures recently adapted to avoid such 
error.”? The burden of proving evidence 
of procedures reasonably adapted to 
avoid an error is on the debt collector. 

Another avenue for defense is the 
statute of limitations, as suits brought 
for a violation of the FDCPA must be 
brought within one year of the date on 
which the violation occurs.*! In Maloy 
v. Phillips, 197 B.R. 721 (M.D. Ga. 
1996), the court held that in comput- 
ing the limitations period, the date of 
mailing is excluded as the triggering 
date in accordance with the Federal 
Rule of Civil Procedure 6(a). Maloy fol- 
lowed Mattson v. U.S. West Communi- 
cation, 967 F.2d 259, 261 (8th Cir. 1992), 
reasoning that the statute of limita- 
tions begins to run on the date the let- 
ter was mailed because it is the debt 
collector’s last “opportunity” to comply 
with the FDCPA.” 


Attorneys’ Fees 
Under the FDCPA 

Of critical concern to an attorney debt 
collector faced with a FDCPA suit is the 
statutory provision for attorneys’ fees.* 
Attorneys’ fees in a federal case can of- 
ten surpass any actual damages or fine 
assessed by the court. This has lead 
attorneys to settle FDCPA cases quickly 


or, if prosecuting the case, overwork the 
case in the quest for a larger fee award. 
Recently, however, the Fifth Circuit, in 
an attempt to curb escalating fee 
awards, held that.plaintiffs are not en- 
titled to a large attorneys’ fee award 
when a mere technical violation of the 
FDCPA has occurred.** 


Threat of Class Actions 

Of possibly greater concern to Florida 
attorneys should be a threat of a class 
action lawsuit under the Florida Con- 
sumer Collection Practices Act.** The 
Florida Consumer Collection Practices 
Act indicates that liability for its viola- 
tion may be actual damages or $500 
whichever is greater, together with rea- 
sonable attorneys’ fees. The problem 
that exists is that there is no state “cap” 
on class actions as with the FDCPA, 
which limits the fine in class actions to 
$500,000 or one percent of the net worth 
of the collector.** Potentially, in a class 
action brought under the Florida Con- 
sumer Protection Practices Act, the debt 
collector could have unlimited liability 
and, depending on the size of the class, 
could be subject to significant exposure. 


Form Debt-Collection Letters 

Attorneys should actually act like 
attorneys. In this automated time, it 
is common for the practitioner to del- 
egate responsibilities to a paralegal or 
a collector without any oversight by the 
attorney. Attorneys with this type of 
practice should be aware of the recent 
ruling in the Seventh Circuit in Avila 
v. Rubin, 84 F.3d 222 (7th Cir. 1996), 
wherein the court held that where an 
attorney authorized sending mass-pro- 
duced debt collection letters bearing a 
mechanically reproduced signature 
that he “never considered the particu- 
lar circumstances of (the debtor’s) case 
prior to the mailing of the letters and 
never participated personally in the 
mailing” and, therefore, had violated 
the FDCPA by giving the false impres- 
sion that the communication was from 
the attorney.*” 


is a Bad Check a Debt? 

One of the more recent hot beds for 
dispute between consumer counsel and 
debt collector defense counsel is 
whether a worthless check is considered 
a “debt” covered by the FDCPA. Cur- 
rently, this issue is pending before the 
Seventh and the Ninth circuits.** The 
argument propounded by defense coun- 


sel is that a worthless check is not “an 
offer or extension of credit”®® and is, 
therefore, not a debt covered by the 
FDCPA.“” 


Recent Amendments 

Congress recently passed legislation 
modifying the “mini-Miranda” require- 
ment of the Federal Fair Debt Collec- 
tion Practices Act.*! The amendment, 
which was effective on December 31, 
1996, provides that debt collectors will 
no longer have to give the “mini- 
Miranda” of “this is an attempt to col- 
lect a debt, and any information ob- 
tained will be used for that purpose” 
on legal pleadings. However, the 
amendment never defines a “pleading,” 
and no doubt there will be litigation 
filed by the consumer counsel as to 
what constitutes a “pleading.” The sec- 
ond change made by the amendment is 
that within initial communications 
debt collectors are required to disclose 
that the communication is from a “debt 
collector.” 


Conclusion 

Where does this all leave the ordinary 
practitioner who only sends an occa- 
sional demand letter? Quite simply, the 
Federal Fair Debt Collection Practices 
Act and the Florida Consumer Collec- 
tion Practices Act are laws that should 
be understood by all attorneys regardless 
of the volume of consumer collection. O 
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The Florida Bar Foundation 
Annual Reception 
and Dinner 


The Florida Bar Foundation has planned a number 
of activities in conjunction with The Florida Bar’s 
Annual Meeting June 26-27 in Lake Buena Vista. 

The Foundation’s activities will start Thursday 
evening, June 26, at the Walt Disney World Dolphin 
with the 21st Annual Reception and Dinner. The 
evening will begin at 7 p.m. with a reception honor- 
ing Foundation Fellows and members. Dinner will 


follow at 8 p-m. and will be the occasion for presen- 
tation of the 1997 Florida Bar Foundation Medal of 
Honor Award. This year s award recipient is former 
Florida Supreme Court Justice Richard W. Ervin. 
Tickets for the annual dinner are $45 each and are 
available by returning the coupon below to the Foun- 


dation office, or you may make reservations by call- 


ing the Foundation at (800) 541-2195 or (407) 
843-0045. The deadline for reservations is June 20. 


Please reserve ticket(s) at $45 each for the 21st Annual Florida 


Bar Foundation Reception and Dinner, The Walt Disney World Dolphin, 
Lake Buena Vista. (Cocktail Attire). Reception: 7 p.m. Dinner 8 p.m. 
Enclosed is my check, payable to The Florida Bar Foundation, in the 
amount of . Please mail my ticket(s) to the address listed below. 
Tickets requested after June 20 will be held at the door. No refunds after 
close of business June 23. 


Name 


Spouse/Guest Name 


Address 


Barbara A. Sinsley is an attorney 
with the firm of Harris, Barrett, 
Mann & Dew in Tampa. Ms. Sinsley 
practices in the areas of commercial 
litigation, creditors’ rights, and fair 
debt plaintiff and defense work. 


City, State, Zip Code 


Telephone 


Special Dietary Requirements 


Mail to The Florida Bar Foundation, P. O. Box 1553, Orlando 32802-1553 
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THE PAIN 


MORAL LAWYERING 


here is something odd when 

a lapsed lawyer writes about 

the practice of law, but I’ve 

got something to get off my 
chest. I didn’t like some of the things I 
did as a lawyer. I took positions I didn’t 
believe in. I made arguments that I 
thought bordered on untrue. I postured. 
I bluffed. I pursued advantages pro- 
vided more by clients’ resources than 
the value of their claims. And, I found 
out that doing the things that lawyers 
do—ethical things!—can be painful. 
The problem is, I didn’t learn this les- 
son until I became a lawyer. 

As a lawyer, I barely recognized why 
practice was so emotionally testing; I’m 
still not sure I fully understand. But, 
by sharing some thoughts on the sub- 
ject I thought I might ease my guilty 
conscience from sending out new shock 
troops year after year to make the same 
discovery I made. Good lawyering is not 
merely nuts and bolts. It is the exquis- 
ite balancing of your agenda, your 
client’s, your boss’, and the legal 
system’s—a balance that is virtually 
certain to make you hurt. 

In this essay I highlight the conflict- 
ing demands placed on the good law- 
yer: as advisor, facilitator, and advocate; 
as zealous representative and manipu- 
lator; as self and alter ego of the client. 


by Richard A. Matasar 


The art of 
persuasion and 
its demands on 

lawyers as persons 
are the core of the 
conflict many 
lawyers feel 


I ask what it means to be a moral law- 
yer in a system that often sets practice 
norms at odds with one’s moral vision. 
I explore lawyers’ partial and inad- 
equate coping strategies and conclude 
that they have no simple cure for their 
conflicts and must learn to live with the 
pain of moral lawyering. Yet, I don’t 
intend to play a dirge to the practice of 
law. Rather, I celebrate the profession’s 
potential for moral growth, and society's 
need for lawyers to feel pain to ensure 
that growth. 

Lawyers do many things. As advisors 
they counsel clients to help them re- 


solve problems, many of which are not 
“legal.” Through lawyering they do for 
clients what clients themselves could 
do—negotiate with others, speak for- 
mally about various subjects, and un- 
dertake public service. But much of 
what law schools teach about lawyer- 
ing, and, not surprisingly, much of what 
lawyers actually do, involves advocacy. 
In court, before an agency, in front of a 
legislative body, lawyers attempt to 
persuade. The art of persuasion and its 
demands on lawyers as persons are the 
core of the conflict many lawyers feel. 
Lawyers are zealous advocates for 
their clients. They had better be, as 
there is no clearer command in our ethi- 
cal code. Being a zealous advocate is 
intellectually rigorous business. Law- 
yers become masters of manipulation, 
reconstructing the words of rules and 
fitting them to clients’ goals. They ca- 
jole and coax cases into precedential 
value. They create distinctions, cre- 
atively. They revel in ambiguity, a de- 
sirable tool utilized to serve the client. 
Skillful practitioners operate instru- 
mentally, understanding that pliability 
of legal principles is essential to the 
craft. The lawyer who represents the 
plaintiff today, defends the defendant 
tomorrow. To make it work, the law pro- 
vides wiggle room for both sides. 


THE FLORIDA BAR JOURNAL/JUNE 1997 75 


: 


The lawyer went to law school, how- 
ever, and law schools play it a little 
straighter. They demand a different 
posture—noninstrumental, evaluative. 
They force students to articulate a 
“right” answer. Students continually 
provide one, only to have it undermined 
and replaced by another. Yet, the quest 
remains: find the “true” answer. 

You can’t take the law student out of 
the lawyer. Every master manipulator 
of the law also has another voice, an 
evaluative voice that forms views on the 
correctness of the client’s position. It is 
the rare lawyer who cannot say with 
great certainty that he or she has often 
believed a client’s position to be wrong, 
though arguably acceptable. It is the 
lawyer’s odd lot to argue simulta- 
neously the correctness of matters he 
or she subjectively believes to be incor- 
rect. Doing so for oneself conjures up 
images of split personalities and fun- 
damental contradictions. But lawyers 
suffer no outright schizophrenia, be- 
cause they argue not for themselves, 
but as representatives. Though they be- 
lieve an argument to be incorrect, they 
make it for their client. Though they 
may hope the law will not move in a 
particular direction, for their client’s 
sake they argue, persuasively, to move 
the law that very way. 

Lawyers separate themselves from 
their clients. It is fundamental to the 
enterprise. A lawyer who rejects argu- 
ments that favor a client’s position be- 
cause the lawyer believes them un- 
sound or wrong is acting as a judge, not 
as a lawyer. That is not to say that the 
lawyer does not make judgments about 
potential arguments for a client, for not 
every argument that can be made 
should be made. Some arguments will 
not fly, or will put the client in a bad 
light, or will undermine more impor- 
tant contentions in other parts of the 
case. This type of judgment is not based 
on the lawyer’s personal beliefs, how- 
ever. It is cold and impersonal, based 
on pursuing the client’s best interests. 
The lawyer’s own evaluation of the 
merits of an argument, or more impor- 
tantly of the wisdom of the client’s ends, 
is held separate, the stuff of idle office 
chatter, late night drinks with cowork- 
ers, or pillow talk. 

Estrangement of lawyers from the 
positions they must take is an incom- 
plete picture. If it were not, there would 
be virtually no constraint on the law- 
yer. After all, the lawyer also could lie 


on behalf of the client or could omit 
material facts or contrary authority. 
But the lawyer cannot do such things 
because they are unethical. The profes- 
sion cabins zealous representation with 
disciplinary rules that map the bound- 
ary of ethical lawyering. 

That there are ethical limits to law- 
yering is also an incomplete picture, for 
as with substantive law, ethical rules 
are manipulable. The rules set mini- 
mum, oft-times flexible, ethical stan- 
dards that depend upon a lawyer’s good 
faith. The rules are subject to a broad 
range of escape mechanisms. Thus, the 
lawyer who twists and turns doctrine 
to suit a client’s ends may also have 
space to argue around disciplinary 
rules, accomplish client goals, and ful- 
fill professional norms at the same 
time. What one lawyer may be queasy 
doing, another may do without hesita- 
tion, and in neither event would the 
profession blink. With so much room, 
even if a lawyer has personal qualms 
about conduct, the lawyer faces strong 
pressure to act instrumentally when 
that conduct will benefit the client and 
be judged as ethical. To do less is in- 
consistent with ethical obligations of 
the profession. 

The lawyer, therefore, has a strong 
incentive to resolve doubts about both 
legal and ethical matters in favor of the 
client. Regardless of the lawyer’s per- 
sonal belief as to the correctness of sub- 
stantive law, he or she ought to make 
the colorable arguments that best serve 
the client. Regardless of the lawyer’s 
belief as to the morality of a particular 
move, he or she ought to consider the 
move if it is likely to be judged as ethi- 
cal and is in the client’s interests. In 
either event, the lawyer’s skill at ma- 
nipulating the appropriate standard is 
the important measure of the lawyer’s 
next step. 

Lawyers, masters of manipulation, 
take on a role that potentially alienates 
their moral judgments from their ac- 
tions on behalf of clients. But lawyers 
are not merely professionals, they are 
people who belong to religious organi- 
zations, study moral philosophers, read 
popular texts on justice, and have com- 
plicated sets of beliefs about what is 
right and what is wrong. And whether 
their beliefs spring from complex and 
unbending external standards or from 
less definite or flexible idiosyncratic 
feelings, lawyers cannot escape from 
themselves. Lawyers who can argue for 
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any position—either substantive or 
ethical—are not absolved from measur- 
ing their conduct against other moral 
standards. The real question is what to 
do when lawyering is at odds with one’s 
sense of right and wrong. 

Ought lawyers make all colorable 
arguments that benefit their clients? 
Must they take on all possible cases? 
All clients? Should lawyers do what is 
“ethical,” though personally abhorrent? 
These questions have simple answers 
when moral beliefs parallel the Code 
of Professional Responsibility. Nothing 
makes lawyering more simple than 
complete symmetry between what one 
would like to do, what one’s clients 
need, and what the rules permit. But 
where lawyers’ beliefs vary from the 
profession’s ethical code, where their 
sense of what is correct differs from a 
client’s needs and arguably applicable 
law, lawyers are under enormous pres- 
sure. 

How does one resolve the conflict be- 
tween personal and client interests, or 
between client and societal interests? 
Worse yet, how does one do all this re- 
solving when one works for others who 
do not share the same moral views or 
societal vision? 

A lawyer faces two significant gaps. 
The first involves the gulf between 
norms in the practice of law and rules 
of ethics. The second involves the po- 
tentially wider chasm between the 
profession’s code of ethics and the 
lawyer’s personal moral vision. Both 
cause considerable anguish for the 
practitioner whose moral self is under 
attack. 

Lawyers’ actual practice sometimes 
differs from the profession’s ethical or 
procedural rules. Where certain con- 
duct, though apparently beyond an ap- 
plicable rule, benefits a lawyer’s client, 
there is strong pressure to engage in 
the conduct. When that pressure is 
widespread and is felt by large num- 
bers of practitioners, the conduct may 
become the norm despite rules to the 
contrary. Thus, depositions take place 
daily in which lawyers instruct their 
witnesses not to answer questions, even 
though discovery rules do not permit 
such actions to take place. Lawyers pro- 
vide answers to interrogatories directed 
to their clients, who then sign the in- 
terrogatories, although the rules con- 
template that the person answering the 
interrogatories should sign them. Law- 
yers engage in fruitless discovery and 
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make motions that have little likeli- 
hood of success when doing so provides 
an advantage to the client, as long as 
they can conjure up “good faith” justifi- 
cations for their actions that avoid ba- 
sic ethical restraints against delay tac- 
tics. Lawyers finance litigation that 
otherwise would not be brought, despite 
ethical rules barring such conduct. 

Such problems might be explained 
away as mere aberrations or the con- 
duct of unethical lawyers, but the la- 
bels are inaccurate and simple-minded. 
When the conduct is widespread and 
there is relative consensus within the 
profession that the conduct is accept- 
able, one can argue that the common 
law of the rules differs from their text. 
The rules are nuisances that conflict 
with the ethos of the profession—much 
like jaywalking or the 55-mile-an-hour 
speed limit are inconveniences that are 
avoided regularly by the public at large. 
Moreover, the sporadic enforcement of 
ethical prohibitions or rules that gen- 
erally are ignored makes them appear 
to be arbitrary or discriminatory 
against some lawyers or some causes. 
Thus, it is understandable that particu- 
lar ethical or legal rules are ignored by 
large numbers of lawyers. 

For the lawyer who adopts the cul- 
tural norm of zealous representation, 
it is not difficult to follow the crowd and 
feel justified in doing so. Similarly, law- 
yers uncomfortable with practice norms 
can avoid dealing with those norms 
simply by following applicable ethical 
principles and taking the high road. Of 
course, it helps for such lawyers to have 
an ample supply of clients and alter- 
native tactics that will be equally suc- 
cessful for the client. But the high road 
is not as readily available to those 
working for others who would play 
faster and looser with rules or whose 
client base is weak or whose clients may 
be significantly disadvantaged by the 
lawyer’s failure to keep up with the 
actual practice of the profession. 

The gap between professional mores 
and written ethical rules is uncomfort- 
able because the actual conduct of law- 
yers conflicts with professional norms. 
Disobedience of ethical rules, no mat- 
ter how widespread, is always an occa- 
sion for painful reflection. But it is an 
easily avoidable pain, since one can 
rationalize either ignoring or following 
the rules for instrumental reasons cen- 
tral to the law. 

Even lawyers who rely on instrumen- 


talism to close the gap between prac- 
tice norms and professional ethics still 
may face a gap of a different kind: that 
between morality and the ethics of the 
profession. Sometimes the rules of eth- 
ics authorize conduct that a lawyer be- 
lieves is immoral. Since the rules them- 
selves are powerful statements that 
stake out a “proper” moral stance for a 
lawyer, a failure to follow the rules 
places the lawyer in jeopardy of being 
“unethical,” even while the lawyer be- 
lieves she or he is moral. Closing that 
gap may not bea simple matter of blind 
allegiance to the Code of Professional 
Responsibility. Neither can instrumen- 
talism serve as a bridge, since it is part 
of the problem. 

Every day lawyers encounter chal- 
lenges to their own sense of right and 
wrong in activities the profession con- 
dones or even encourages: cross-exam- 
ining truthful witnesses to discredit 
their testimony; arguing for what one 
believes to be incorrect because it might 
be accepted by a court; defending the 
guilty; taking advantage of a less in- 
formed opponent by not revealing im- 
portant information for which the other 
side has not asked; answering narrowly 
the actual questions propounded in a 
discovery request rather than the ques- 
tions intended. The list is endless, but 
each entry shares a common character- 
istic: the ethical rules permit the law- 
yer to engage in conduct that will help 
the client, but will cause the lawyer to 
do something that she or he considers 
wrong. Such is the stuff of a major anxi- 
ety attack. 

Instrumental justifications cannot 
bridge the gap between ethical rules 
and a lawyer’s moral vision. The law- 
yer whose moral beliefs conflict with the 
rules of ethics has no legal guideline 
that will rationalize imposing his or her 
moral code on the client. A lawyer can- 
not salve his or her conscience by argu- 
ing that the client’s self-interest would 
be served by doing what the lawyer 
would prefer to do, since what the law- 
yer would prefer to do may harm the 
client. The options that remain are al- 
most too awful to contemplate: Lawyers 
can ignore the client’s needs or their 
own. Neither option seems acceptable. 

So what is to be done by the lawyer 
whose professional obligation would 
seem to call for ignoring his or her own 
sense of what is right and wrong? There 
is a short answer and a long answer. 
First, the short. Do what the profession 


demands. That is the price of being a 
lawyer and that is the end of the story. 
The long answer is more complicated. 

Lawyers may take several steps to 
soothe their consciences. They can 
separate their private selves from the 
roles they play as lawyers. This might 
entail relegating the “bad” professional 
self to paid clients and the “good” self 
to charitable deeds, either in the law 
or out. Perhaps lawyers can resolve the 
conflict by letting their professional self 
control—revelling in professional skills, 
deferring to the profession’s ethical 
judgments, or working solely within the 
system’s procedures for challenging its 
rules. They may withdraw from the pro- 
fession altogether and find another way 
of life that presents fewer tough prob- 
lems. They may become guerilla fight- 
ers of the law who seek to change oth- 
ers to their vision and take a higher 
moral stance than the profession gen- 
erally condones. Or, they may learn to 
live with a daily gnawing sensation that 
being a moral lawyer is a painful busi- 
ness. 

Separating one’s two selves—profes- 
sional and personal—might allow the 
lawyer whose morals vary from profes- 
sional norms to cope. By segregating his 
or her two selves the lawyer can act in 
accord with professional norms, but off- 
set the costs of doing so with penance. 
One whose day at work is spent prac- 
ticing law that teeters on the edge of 
what the individual considers immoral 
may do good by performing service in 
the community, making charitable con- 
tributions, and regularly attending an 
appropriate house of worship. Even as 
professionals, lawyers develop similar 
dichotomies. For pay (or keeping their 
employment) they represent polluters, 
defective product manufacturers, and 
antitrust violators whose views they 
find abhorrent. To ease their con- 
sciences, they take on civil rights plain- 
tiffs, consumer challenges, and other 
pro bono work. 

But split personalities are not neces- 
sarily happy ones. The lawyer who goes 
to work each morning to represent in- 
terests that are inimical to the lawyer’s 
beliefs, who practices law resolving all 
moral doubts in favor of client or self- 
interest, and who then leaves work to 
spend the rest of the day performing 
public service at best is breaking even. 
Regularly accomplishing little net 
moral gain can lead to frustration and 
alienation. Moreover, the ever-present 
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strain on the lawyer cannot over the 
long run be borne. Lawyers who each 
day represent environmental despoil- 
ers, give their salaries to save the 
whales, push to ethical and legal lim- 
its, take on pro bono clients, drive home 
in their Jaguars, and tithe to the local 
homeless relief organization are 
masses of contradictions. Something 
must give someplace. The incentive is 
strong to reconcile one’s two selves. 
Given the economic security and pres- 
tige of the job, it is tempting to resolve 
oneself to the index of self-worth pro- 
vided by success at work—a success 
keyed to serving client needs, not moral 
purity. 

That lawyers may be alienated from 
their work comes as no surprise to any- 
one who has worked in a law firm or 
other legal organization. Lawyers often 
cannot choose their clients, their cases, 
the positions they must argue, or the 
persons for whom they will work. Law- 
yers frequently have too little time to 
let their private selves make up for 
their professional lives. They must 
search for other means to maintain an 
even keel when facing the gap between 
their own views and the demands of the 
job. 

For many lawyers, professionalism 
becomes an end in itself allowing them 
to avoid the need to reconcile personal 
morals and professional ethics. Profes- 
sionalism is a commitment to produc- 
ing the highest quality of legal work 
consistent with a client’s needs. By 
practicing law as a master of the craft 
a lawyer can take pride in the result- 
ing product. By focusing on the prod- 
uct and divorcing it from the ends ulti- 
mately sought, the lawyer is freed from 
doubt. The profession itself is the an- 
swer to the dilemma. The individual is 
a lawyer. The law has its own rules. Our 
society has adopted those rules and re- 
quested legal practitioners to follow 
them for their clients. The system 
cleanses us of our shame. 

Thus, the guilty may be defended, for 
our society values the principle that the 
guilty receive process before they are 
punished. Thus, one may argue by char- 
acterizing facts favorably, construing 
ambiguity to further the client’s posi- 
tion, and reading precedent narrowly 
or broadly depending who is favored by 
the reading, for our society asserts that 
through characterization, construction, 
and interpretation, all modulated by 
self-interest, we will achieve justice. 


The commitment to professional excel- 
lence allows lawyers to take pride in 
their work, to revel in winning the 
unwinnable, and to obstruct their ad- 
versaries. Yet, the escape to profession- 
alism is a mere palliative if the profes- 
sion does things that conflict with an 
individual’s core beliefs. Unless one is 
willing to suspend one’s own views of 
what is right and wrong, professional- 
ism of this type is just another word for 
selling out. 

People can, however, moderate their 
views without losing them. Unless in- 
dividuals are “true believers,” they 
probably carry doubts about many val- 
ues that conflict with those of the pro- 
fession. Those who are willing to ac- 
knowledge that their values are 
contingent, or are not shared by others 
who in fact might have it right, may 
well be able to adjust to professional 
norms. Adjustment in that situation is 
not the same thing as acquiescence, for 
beliefs changed in response to new 
norms, embraced after consideration 
and thought, are hard to label as 
tainted. Therefore, those who maintain 
deep humility about their values may 
best be able to cope with gaps between 
personal values and professional de- 
mands. The hallmark of those who live 
comfortably with professional demands 
is an openness to reinvestigating their 
most cherished beliefs. As one grows in 
a profession, one adopts its norms, not 
without conflict, but with conscious 
(and sometimes uncomfortable) effort. 

Yet, true willful conversion of one’s 
values may be difficult, especially given 
the coercive power of the legal culture, 
the law office, and one’s peers. More- 
over, the line between those who are 
morally humble and those who are 
morally bankrupt may be quite thin. 
Skepticism about one’s own values may 
lead to their investigation; it also may 
be a reflection of one who has no moral 
bearing other than “if it’s billable, it’s 
ethical.” Thus, a coping strategy that 
encourages people to give up the val- 
ues they cherish may ultimately pro- 
duce individuals so jaded by the con- 
version process that they have lost a 
moral compass. 

So what do we do? I offer no easy so- 
lution, for none exists. We lawyers must 
accept one simple truth: no pain, no 
gain. For the law to matter, to grow, to 
make important moral choices, its prac- 
titioners must be the ones who work out 
its message. Lawyers are the vehicles 
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of substantive and procedural change. 
They must also be the driving force be- 
hind ethical and moral change. It is not 
enough to bump along, oblivious of the 
questionable tactics the profession en- 
gages in under the name of advocacy, 
zealous representation, or lawyerly pos- 
turing. Doing so diminishes us as indi- 
viduals and collectively gives the pro- 
fession a bad name. No, our strategies 
must be different. We must be disobe- 
dient when it matters most; we must 
be reformers, constantly seeking a more 
moral profession; and we must be will- 
ing to withdraw. But we cannot lose 
sight of the fact that not every lawyer 
shares the same ethical and moral vi- 
sion and that we are a pluralist profes- 
sion, with varied and subtle shades. 
While we agitate, we also must be 
humble in our own moral judgments, 
give the profession its due, pick our 
shots, and be ready to find that some- 
times, as much as we want to escape it, 
we lawyers must do things that cause 
us pain. 

Ultimately, then, we must be pre- 
pared to endure gut-wrenching, sleep- 
less nights. That is the price of entry to 
our profession, the admission fee to 
moral lawyering in an adversarial sys- 
tem. 


Richard A. Matasar is dean of the 
University of Florida College of Law. 
He received his B.A. in 1974 and his 
J.D. in 1977 from the University of 
Pennsylvania. This column is spon- 
sored by The Florida Bar Center for 
Professionalism. 

This essay appears in fuller form 
at 75 Iowa L. Rev. 975 (1990) (re- 
printed with permission). 
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REAL PROPERTY, PROBATE, AND TRUST LAVV 


The “Void” in Florida’s 
Will Revocation Statutes 


ften events or changes of 
heart cause testators to 
feel differently about their 
dispositive schemes. Fre- 
quently, such testators undertake mak- 
ing alterations themselves. For testa- 
tors domiciled in Florida, there are two 
statutes applicable in such circum- 
stances. Florida courts will evaluate the 
testator’s actions under either FS. 
§732.505, relating to revocation by writ- 
ing, or F.S. §732.506, relating to revo- 
cation by physical act. The issues dis- 
cussed in this article address: whether 
Florida courts should examine writings, 
disqualified by F.'S. §732.505, under F:‘S. 
§732.506; whether the legislature 
should include additional categories to 
the delineated list currently in the re- 
vocation by act statute; and whether 
current legislation sufficiently provides 
a mechanism for evaluating writings 
under Florida’s revocation statutes. 
Suppose a testator merely writes on 
the will, but the writing does not sat- 
isfy the requirements of F.S. §732.505, 
nor does it appear at first glance to be 
a revocation by physical act as required 
by FS. §732.506. For example, instead 
of writing a new will or cutting off the 
signature, the testator wrote a word on 
the last page of the will. This situation 
arose in the Florida case of In re 
Dickson, 590 So. 2d 471 (Fla. 3d DCA 
1991). In Dickson, the testator wrote 
three lines at the bottom of the last 
page of the will following the self-proof 
affidavit: “March 16, 1987 I myself de- 
clare this will null and void of sound 
mind.” The testator signed his name 
after these three lines.? Additionally, 
the testator wrote and encircled the 
word “void” on the notarial seal located 
on the self proof affidavit.* The trial 
court admitted the will to probate, find- 
ing that the revocation failed as a mat- 
ter of law.* On appeal, the Third Dis- 


The absence of 
categories for writing 
words or making 
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trict Court of Appeal reversed and re- 
manded the case to determine the 
testator’s intent,® also holding that re- 
vocation under F‘S. §732.506 is a ques- 
tion of fact.® 

Questions of fact, which must be de- 
termined on a case-by-case basis, add 
more confusion to the interpretation of 
cases such as Dickson. Moreover, 
Dickson further illuminates the prob- 
lems with interpreting the categories 
listed in the revocation statutes. By not 
including categories for writing words 
or making markings in the revocation 
by act statute, the legislators created 
too much risk for varied interpretations 
at the expense of Florida residents. 


Methods of Will 


Revocation in Florida 
Pursuant to Florida statutes, the re- 
vocation of a will can occur in three 


manners: revocation by writing,’ revo- 
cation by physical act,® and revocation 
by operation of law.® Revocation by op- 
eration of law is not relevant to this 
article. Revocation by writing is con- 
trolled by FS. §732.505, which provides 
that: 

Awill or codicil, or any part of either, is re- 
voked: 


(1) By a subsequent inconsistent will or codi- 
cil, even though the subsequent inconsistent 
will or codicil does not expressly revoke all 
previous wills or codicils, but the revocation 
extends only so far as the inconsistency ex- 
ists. 


(2) By a subsequent written will, codicil, or 
other writing declaring the revocation, if the 
same formalities required for the execution 
of wills are observed in the execution of the 
will, codicil, or other writing.'° 


Revocation by act is controlled by F.S. 
§732.506, which provides that “[a] will 
or codicil is revoked by the testator, or 
some other person in his presence and 
at his direction, by burning, tearing, 
canceling, defacing, obliterating, or de- 
stroying it with the intent, and for the 
purpose, of revocation.”" 


Formalities Governing Will 
Execution and Revocation 
Judicial formalism governs the area 
of probate law with formalities guiding 
the testator’s execution and revocation 
of a will. The will formalities serve as 
a protective device, guarding the inter- 
ests of both the testator and beneficia- 
ries. Under Florida statutory law, a tes- 
tator must satisfy several requirements 
in order to execute a valid will. First, 
the testator must sign the will at its 
logical end.'* Second, the testator must 
sign the will in the presence of two wit- 
nesses.'* Third, the witnesses must sign 
in the presence of the testator and the 
presence of each other.'* Some formali- 
ties have their origin in the English 
Statute of Frauds, but attestation has 
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its origin in the Wills Act of 1837.*® 

Statutory formalities also govern the 
revocation of wills. The courts take 
measures to avoid disturbing the stat- 
utes governing will formalities, and the 
courts often narrowly interpret revoca- 
tion statutes.” 

Like the formalities necessary for the 
execution of wills, the formalities nec- 
essary for the revocation of wills origi- 
nate from English law. Revocation for- 
malities existed as early as the 
enactment of the English Statute of 
Frauds." The influence of the English 
Statute of Frauds is still apparent to- 
day in the revocation statutes through- 
out the United States. For example, 
every state has revocation of will stat- 
utes that provide for revocation by act. 
Revocation by act derives from the En- 
glish Statute of Frauds and the Stat- 
ute of Wills.’® In addition, Florida’s re- 
vocation by act statute employs much 
of the same language as the English 
Statute of Frauds, namely burning, 
tearing, canceling, and obliterating.” 

As illustrated by Dickson, the blurred 
distinction between Florida’s revocation 
statutes affects a court’s evaluation of 
a testator’s actions. The Dickson deci- 
sion highlights concerns of courts and 
attorneys about classifying writings on 
a will and determining how strictly to 
construe statutory formalities. 

The purpose of these statutory for- 
malities for both the execution and re- 
vocation of wills is to guide the court in 
its interpretation of revocation cases.”! 
Atestator’s adherence to ritual formali- 
ties affirms the gravity of the testator’s 
actions.” For example, the ceremonial 
signature requirement adds validity to 
the will’s existence as a complete docu- 
ment.” In addition to the ritual formali- 
ties, wills also have an evidentiary pur- 
pose.* Despite its contents, “[the will] 
has the advantage of preserving in per- 
manent form the language of the tes- 
tator to show his intent.” Additionally, 
the signature requirement serves as 
evidence confirming the testator’s iden- 
tity. 

Protective formalities, derived from 
the Statute of Frauds, also appear in 
current statutes.”’ Due to the influence 
and prevalence of probate attorneys in 
will drafting, the need for protective for- 
malities has dwindled.” However, these 
strict formalities still function as a pre- 
ventative measure against mistake, 
misrepresentation, undue influence, 
and fraud.” 


Interplay of Testator’s Intent 
and Revocation Statutes 

In conjunction with the testator’s 
compliance with statutory formalities, 
the testator’s intent plays a vital role 
in the court’s interpretation. The will 
serves as a vehicle for the testator to 
express his or her wishes at death.*° 
Additionally, the court serves as the 
testator’s voice, interpreting and con- 
struing the testator’s intentions 
through the probate process.*' Histori- 
cally, the courts focused on the intent 
of the testator when determining 
whether sufficient revocation occurred. 
Before the enactment of the English 
Statute of Frauds, the testator’s intent 
was not dispositive. Instead, a 
testator’s acts or declarations suffi- 
ciently prevented a will’s admission to 
probate.* The enactment of the Stat- 
ute of Frauds in the United States 
served to “prevent abuses in attempts 
to defeat valid wills” and provided for 
revocation by certain physical acts in- 
cluding burning, canceling, tearing, 
obliterating, and revocation by subse- 
quent writing.* 

Despite the enactment of preventa- 
tive statutes, there is still potential for 
injustice. In the majority of cases, no 
conclusive evidence of the testator’s 
intent exists.** The intent underlying 
the testator’s act is not always appar- 
ent by looking at the four corners of the 
will. A potential for fraud may occur 
because the courts cannot always de- 
termine whether the testator intended 
to revoke a section, a part, or the en- 
tire will. 

Parol evidence reduces speculation 
surrounding a testator’s intent. The 
Dickson court addressed the problem of 
speculation and cited an additional 
need for parol and other extrinsic evi- 
dence to determine the testator’s in- 
tent. The court reasoned that “[f]rom 
such parol evidence, as well as from all 
other circumstances connected with the 
alleged revocation, it would be deter- 
mined whether a revocation had taken 
place or not.”*° However, the court also 
held that effective revocation of a valid 
will requires a “joint operation of act 
and intention to revoke.”*” 


Analysis of Florida’s Will 
Revocation Statutes 

After the court determines the 
testator’s compliance with statutory 
formalities and the presence of requi- 
site intent, the court decides which stat- 
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ute applies. Paragraph one of FS. 
§732.505 concerns the inconsistencies 
in subsequent wills or codicils that oc- 
cur when the subsequent writings do 
not expressly revoke the original will 
or codicil, and in such event “revocation 
extends only so far as the inconsistency 
exists.”°* Paragraph two of FS. 
§732.505 recognizes the validity of sub- 
sequent wills or codicils that declare the 
will is revoked if formalities are met.*® 
However, for the revocation to be valid 
under paragraph two of FS. §732.505, 
the new draft must meet all stipulated 
will execution formalities.” 

One important aspect of F.S. 
§732.505 is its provision for partial re- 
vocation. Unlike F.‘S. §732.506, which 
does not allow partial revocation, the 
courts construe the phrase, “any part 
of either,” to permit partial revocation 
by writing.*! The Uniform Probate Code 
(UPC)* and some jurisdictions permit 
partial revocation by act.** By allowing 
partial revocation by physical act, 
Florida could avoid the harsh conse- 
quences of either admitting or denying 
a will to probate when the evidence does 
not conclusively result in a total revo- 
cation. 


Placement of Markings or 
Words on the Will 

The courts also look at the location 
of the writing on the will.** In Dickson, 
the writing and encircling of the word 
“void” was on the notarial seal located 
on the self-proof affidavit.** The 
Dickson court held that “the fact that 
these marks were made on the page 
labeled self-proof affidavit does not pre- 
clude a finding that a revocation of the 
entire will occurred.”** The Dickson 
court declined to adopt the view es- 
poused by Texas courts that the self- 
proof affidavit is evidentiary and not 
part of the will.*’ Instead, the Dickson 
court adopted the reasoning that “self- 
proof affidavits are not necessary or 
essential parts of a will but when in- 
corporated into a will they are not im- 
proper parts.” 

In addition to writings on the self- 
proof affidavit, another issue arises 
with respect to writing on the margins 
of a will. An Ohio court held that the 
testatrix’s writing on a margin of the 
will was not revocation.* The court rea- 
soned that writing on the margin did 
not sufficiently constitute a cancella- 
tion under Ohio’s revocation by act stat- 
ute.®*° The 1990 changes to the UPC at- 
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tempt to remedy this problem by pro- 
viding that the act of revocation does 
not require touching of dispositive sec- 
tions of the will.®! In other words, re- 
gardless of where markings appear, the 
court may deem them a revocation. 


Application of Florida’s Will 
Revocation Statutes 

Because partial revocation by physi- 
cal act is not an option in Florida, the 
Dickson court could either admit the 
entire will to probate or revoke the en- 
tire will. In analyzing the trial court’s 
decision, the Dickson court reasoned 
that the revocation lacked formality.*? 
The court correctly determined that the 
testator’s writing and encircling of the 
word “void” on the self-proof affidavit 
did not constitute revocation by writ- 
ing pursuant to FS. §732.505.* Instead, 
the court chose to classify the writing 
as a revocation by act pursuant to FS. 
§732.506.°4 

Courts and attorneys face several 
problems when applying F.S. §732.506. 
An initial problem when applying FS. 
§732.506 is the categorization of ways 
to revoke a will. The legislature created 
a list of specific ways to revoke a will 
by act including: burning, tearing, can- 
celing, defacing, obliterating, and de- 
stroying.®> However, the legislature 
failed to include a category for mark- 
ings. Yet, the Dickson court held that 
the testator’s markings fell within FS. 
§732.506 as an obliteration.®*® Other 
courts have stated that it is inadequate 
to summarily classify markings on a 
will as an obliteration.®’ Considering 
there is no definitive category for mark- 
ings, the Dickson court’s analysis is 
questionable. 

Asecond problem is the lack of a stan- 
dard dictating what severity of action 
amounts to the revocation of a will. 
Since the Florida statute does not in- 
clude “writing” or “marking” as permit- 
ted acts, the statute is silent as to the 
quantity of writings or markings nec- 
essary for revocation. Other courts have 
held that a testator’s red pencil inter- 
lineations through every word and sig- 
nature, the decedent’s initials and the 
word “obliterated” did not constitute 
revocation. Writing on the seal is not 
an action to the degree of severity as ink 
markings obliterating signatures. Inter- 
estingly, the UPC attempts to remedy the 
degree problem by providing that the 
physical act does not need to deface 
printed words on the will or codicil.*® 


A third problem arises when the 
testator’s act does not directly fall 
within one of the statutory categories. 
While the Dickson court interpreted the 
testator’s act as an obliteration, other 
courts categorize the writing of the 
word “void” as a cancellation. 

For example, the Alabama Supreme 
Court compared the word “void” to the 
word “cancel,” reasoning that the two 
terms were synonymous.® Further- 
more, the Alabama Supreme Court rea- 
soned that by writing the words “an- 


nulled” and “void” on the will, the tes- 
tator complied with Alabama’s revoca- 
tion by physical act statute.” 

However, the Alabama Supreme 
Court’s analysis is also not definitive. 
Contrary to the Alabama Supreme 
Court, a New York court opined that 
“[bly definition, there can be no such 
thing as a cancellation of an instru- 
ment, either as a physical fact or as a 
legal inference, unless the instrument 
itself is in some form defaced or oblit- 
erated.”® 
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Conclusion 

At the risk of attempting to be too 
clever, one might characterize Florida’s 
will revocation statutes as having a 
“void.” However, it is apparent that the 
Florida Legislature did not anticipate 
and did not provide for situations such 
as the one arising in Dickson. It is also 
apparent that the testator’s act of writ- 
ing and encircling the word “void” on 
the notarial seal located on the self- 
proof affidavit does not clearly fall 
within the realm of the statutory revo- 
cation by act. Finally, it is apparent that 
the statute is susceptible of contradic- 
tory interpretation. 

Only a few changes would be required 
to remedy the statutory deficiencies of 
classification, degree and categoriza- 
tion of markings. First, if Florida ap- 
proves the Dickson result, it should in- 
clude “marking” or “writing” in addition 
to the other six categories of F.S. 
§732.506. Then, similar to the UPC 
approach, the statute should address 
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the degree or severity of markings or 
writings necessary for revocation. Fi- 
nally, the statute should address the 
issue of placement of the marking or 
writing, and specifically whether mark- 
ing or writing on the margin or back of 
a will or codicil constitutes revocation. 
By making these changes, the Florida 
Legislature will eliminate ambiguity 
surrounding interpretation of revoca- 
tion by act, thus making Florida pro- 
bate more efficient and reducing con- 
fusion presently confronted by courts, 
attorneys, and residents. O 


1 In re Dickson, 590 So. 2d 471, 472 (Fla. 
3d D.C.A. 1991). 

3 Td. 

4 Id. 

5 Id. at 474. 

§ Id. at 472. 

7 Fra. Stat. §732.505 (1995). 

Stat. §732.506 (1995). 

Fra. Stat. §732.507 (1995). 

10 Fia. Stat. §732.505 (1995). 

Fra. Stat. §732.506 (1995). 

Star. §732.502 (1)(a)(1) (1995). 

13 Fla. Stat. §732.502(1)(c) (1995). 

M4 Td. §732.502(1)(c). 

15 Eias CLARK ET AL., GRATUITOUS TRANSFERS 
267 (3d ed. 1985). 

16 Td. at 291. 

Estate of Eglee, 383 A.2d 586, 588 (R.I. 
1978). The Eglee court reasoned that “[wle 
must construe statutes, not redraft them.” 
Id. (citing Moretti v. Div. of Intoxicating 
Beverages, 5 A.2d 288 (R.I. 1939)). 

18 See MELVILLE M. BicGELow, THE Law OF 
Wits 117 (1898). 

19 SHELDON F. Kurtz ET AL., WILLS, TRUSTS & 
EstaTEs 209 (1988). 

20 See Fia. Stat. §732.506 (1995). 

21 CLARK ET AL., supra note 15, at 267. 

22 Td. at 267. 

23 Td. at 267. 

24 Td. at 267. 

2 Td. at 267. 

6 Td. at 267. 

27 Td. at 268. 

28 Id. at 269. 

29 Eglee, 383 A.2d at 588. 

30 C. Douglas Miller, Will Formality, Judi- 


cial Formalism, and Legislation Reform: An 
Examination of the New Uniform Probate 
Code “Harmless Error” Rule and the Move- 
ment Toward Amorphism, 43 Fua. L. Rev. 
176 (1991). 

Fd. 

82 Boddy v. Boddy, 420 P.2d 301, 302 (N.M. 
1966). 

33 Td. (citing Statute of Frauds, 1676, 29 
Car. 2, ch. 3). 

34 THomas E. ATKINSON, Law oF WILLS 443 
(2d ed. 1953). 

35 Dickson, 590 So. 2d at 473. 

37 Td. at 474 (citing Stewart v. Johnson, 194 
So. 869 (Fla. 1940)). 

38 Fria. Stat. §732.505 (1995). 

89 Id. §732.505. 

4 Fra. Star. §732.502 (1995). 

41 In re Shifflet, 170 So. 2d 96, 98 (Fla. 3d 
D.C.A. 1964). 

42 Unir. Pros. CopE §2-507 (1990). 

432 JEFFERY A. SCHOENBLUM, Bowk-PARKER 
REVISION OF PAGE ON THE Law OF WILLS § 21.19 
(Cum. Supp. 1996). Eleven states provide 
for partial revocation by act. Id. 

44 In re Will of Lewis, 360 N.Y.S.2d 761, 762 
(N.Y. Surr. Ct. 1974). 

4 Dickson, 590 So. 2d at 472. 

47 Td. at 473 (citing In re Estate of Charry, 
359 So. 2d 544 (Fla. 4th D.C.A. 1978)). 

48 Td. (citing In re Estate of Charry, 359 So. 
2d 544 (Fla. 4th D.C.A. 1978)). 

4° Kronauge v. Stoecklein, 293 N.E.2d 320, 
321 (Ohio App. 1972). 

Td. 

51 Robert Whitman, Revocation and Re- 
vival: An Analysis of the 1990 Revision of 
the Uniform Probate Code and Suggestions 
for the Future, 55 Aus. L. Rev. 1035, 1048 
(1992). 

52 Dickson, 590 So. 2d at 472. 

53 Td. at 473. 

55 Stat. §732.506 (1995). 

56 Dickson, 590 So. 2d at 473. 

57 In re Collins, 458 N.Y.S.2d 987 (N.Y. 
Surr. Ct. 1972). 

58 See Eglee, 383 A.2d at 588. 

59 Unir. Pros. Cope §2-507 (1990). 

6 Dickson, 590 So. 2d at 473. 

61 Franklin v. Bogue, 17 So. 2d 405 (Ala. 
1944). 

62 Td. at 408. 

63 Lewis, 360 N.Y.S.2d at 767 (citing In re 
Akers, 77 N.Y.S. 643 (1902), aff’d., 66 N.E. 
1103 (N.Y. 1903)). 


Need a Legal Service? 


Consult 
The Yellow Pages 
of the 
1997 Journal Directory 


82 THE FLORIDA BAR JOURNAL/JUNE 1997 


q 
a 
a 
3 
q 
a 
4 
a 
q 
« 


GENERAL PRAC 


Worker Classification of Health Care Professionals 


he proper classification of 

a worker as an independent 

contractor or employee is an 

important tax issue facing 
the health care industry today. During 
the past five years, the Internal Rev- 
enue Service has initiated more than 
43 Coordinated Examination Program 
(CEP) audits of health care entities in- 
volving hundreds of hospitals.' Several 
of these audits closed by 1996, result- 
ing in an average assessment of $1 mil- 
lion and an average time for issue reso- 
lution of three years. The assessments 
were attributable in part to taxes due 
for reclassification of hospital person- 
nel from independent contractors to 
employees. 

The cost of misclassification of em- 
ployees as independent contractors can 
be substantial. If workers are deter- 
mined to be employees, several finan- 
cial obligations arise under the Inter- 
nal Revenue Code. For instance, the 
employer must withhold income taxes 
from wages, whether in cash or in kind, 
paid to an employee;? must withhold 
Federal Insurance Contribution Act 
(FICA, commonly called Social Secu- 
rity) tax; and must pay a matching 
FICA tax equal to the employee portion 
of the tax.’ Internal Revenue Code 
§3509, however, provides limited relief 
by reducing the amount of withholding 
and FICA tax upon meeting certain con- 
ditions. The employer must also pay 
any Federal Unemployment Tax Act 
(FUTA) tax.* The Service will assess in- 
terest and may, in addition, assess pen- 
alties in connection with the tax deficien- 
cies arising from the misclassification. If 
a qualified-pension or profit-sharing 
plan was in effect, those plans may be 
disqualified. Moreover, the worker’s 
status affects the application of other 
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federal, state, and local laws. For ex- 
ample, classifying workers as indepen- 
dent contractors may allow the em- 
ployer to avoid compliance with 
minimum wage laws, workers’ compen- 
sation insurance, state unemployment 
taxes, collective bargaining laws, and 
compliance with the Americans with 
Disabilities Act. 

This article examines the common 
law definition of “employee” as devel- 
oped over the years and how factors 
comprising this definition apply to clas- 
sifying physicians. These factors may 
be applicable to other health care pro- 
fessionals as well. This article also ex- 
plains the relief provisions available to 
an employer under §530 of the Revenue 
Act of 1978,° including the changes 
made by the Small Business Job Pro- 


tection Act of 1996,° and the Classifica- 
tion Settlement Program that may be 
offered by the Service. This article con- 
cludes with some suggestions as to how 
to minimize the risk of worker reclas- 
sification by the Service. 


Background 

The Service estimates that $2 billion 
in revenue is lost each year because 
over 3.4 million workers are 
misclassified as independent contrac- 
tors.’ The Service finds that indepen- 
dent contractors tend to understate 
their income and overstate their deduc- 
tions, many of which would not be al- 
lowed if they were employees. Revenue 
is also lost because employers do not 
have to withhold employment taxes. 

Despite any economic incentives to 
improperly classify workers as employ- 
ees, the Service recognizes the difficul- 
ties and inconsistencies in applying the 
law to determine a worker’s classifica- 
tion. Thus far, the Service’s only solu- 
tions have been to promise better train- 
ing of its personnel through publishing 
its training materials on “Worker Clas- 
sifications For Tax Purposes As Inde- 
pendent Contractors Or Employees” 
(training materials) issued on March 4, 
1997,° and to encourage settlement at 
the examination level by implementing 
the “Classification Settlement Pro- 
gram” for a two-year trial period begin- 
ning March 5, 1996. 

Although repeatedly recognizing that 
worker classification is a major prob- 
lem for businesses, Congress has failed 
to enact pending legislation that would 
greatly simplify the law.° Some specu- 
late that the failure to enact legislation 
reflects the fear that such legislation 
would result in a reclassification of 
workers to independent contractor sta- 
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tus, causing a lower compliance rate 
and further loss of revenue. 

The health care industry is vulner- 
able to the Service’s challenge of worker 
misclassification because health care 
entities have been the target of CEP 
audits and because the relationships 
with their workers have been changing 
rapidly. For example, newer healthcare 
delivery systems often lead to unusual 
models of integration. These relation- 
ships may be difficult for auditors who 
do not work on a daily basis in the 
health care industry to evaluate. 


Definition of Employee 

Federal tax laws require that a 
worker be classified as either an em- 
ployee or independent contractor. Al- 
though workers in some occupations 
are classified by statute as employees 
or independent contractors,’° most de- 
terminations are made by reference to 
the common law. The common law has 
evolved from the pre-colonial English 
law of master and servant, which gen- 
erally looks to the degree of control ex- 
ercised by the employer over the 
worker." The common law test gener- 
ally used by the courts is stated in 
Treas. Reg. §31.3401(c)-1(b): 
[Tjhe relationship of employer and employee 
exists when the person for whom the ser- 
vices are performed has the right to control 
and direct the individual who performs the 
services, not only to the result to be accom- 
plished by the work but also to the details 
and means by which that result is accom- 


plished. 


The Service recognizes that the com- 
mon law must be considered in deter- 
mining worker classification. In Rev. 
Rul. 87-41, the Service published a list 
of 20 common law factors that had been 
identified by courts to be used as an aid 
in determining the existence or absence 
of the right to control the worker.'? No 
single factor is controlling and not all 
factors apply to every occupation. Many 
criticize the 20-factor test as too sub- 
jective and broad, leading to inconsis- 
tent interpretations and allowing the 
Service considerable latitude to assert 
employee status. The common law fac- 
tors are illustrative and do not preclude 
consideration of other factors, such as 
industry practice, intent of the parties, 
and existence of a written agreement 
indicating worker status. The training 
materials encourage agents to consider 
every piece of information relevant to 
the extent to which the business retains 
the right to control the worker. 


Tax laws require a 
worker to be an 
employee or 
contractor 


Determining Classification of 
Physicians 

The focus of the common law test on 
an employer’s right to control the de- 
tails and means of a worker intuitively 
indicates that physicians should be 
classified as independent contractors. 
Physicians engage in countless inde- 
pendent decisions in rendering patient 
care which cannot possibly be con- 
trolled. Treas. Reg. §31.3401(c)-1(c) 
generally provides that physicians who 
offer their services to the public in an 
independent trade or business are not 
employees. 

Despite this presumption, together 
with ethical and professional standards 
imposed on physicians, the courts and 
Service often ignore professional discre- 
tion and focus on other less important 
factors. Many physicians are found to 
be employees based on an employer’s 
more tenuous and general right to con- 
trol compared to the employer’s control 
over nonprofessional employees.'* 

In response to a series of litigated 
disputes involving physicians special- 
izing in pathology and radiology,'* the 
Service published revenue rulings iden- 
tifying the following factors as relevant 
in determining worker classification of 
physicians: 1) the degree of integration 
(i.e., the manner of payment, permis- 
sion to employ associates or engage 
substitutes and if so, who is responsible 
for their payment, and permission to 
practice elsewhere), 2) the regularity 
and continuity of work (i.e., a schedule 
of fixed hours), 3) the requirement of 
complying with a company’s policies 
(i.e, subject to control of a medical di- 
rector), and 4) the degree to which the 
physician has been accorded rights and 
privileges that were established for 
most employees (i.e., fringe benefits). 
These factors were more recently articu- 
lated in Dutch Square Medical Center 
Ltd. v. U.S." The Service also published 
guidelines addressing classification of 
physicians in its Examination Guidelines 
for Hospitals'’ and provided some refer- 
ences to physicians in the text and ex- 
amples of the training materials. Every 
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aspect demonstrating the right to con- 
trol the physician should be considered. 
The factors described herein have been 
gathered from various authorities and 
are some of the more important ones 
that are useful in determining classifi- 
cation of physicians. 
Private Practice 

Employee status is indicated where 
the physician is not permitted to engage 
in a separate private practice, or where 
the physician works exclusively in the 
health care entity’s facilities and does 
not have a private practice or office.'® 
Conversely, independent contractor sta- 
tus is indicated where the physician 
provides services to more than one 
health care facility and makes his or 
her services available to the general 
public on a regular and consistent ba- 
sis. Because the prosperity of an inde- 
pendent contractor is based on obtain- 
ing business, and an independent 
contractor tends to advertise, to main- 
tain a visible business location, and to 
be available to work for many patients. 
The fact that work is required to be 
performed at the health care facility, 
and hence the physician may not main- 
tain a private practice, may have no 
bearing on worker classification be- 
cause often services can only be pro- 
vided on-site at a particular location. 
For instance, a trauma physician’s ser- 
vices may be required only at a particu- 
lar facility. 
* Contracting with Professional Service 
Associations 

When a health care entity’s employ- 
ment contract is with a physician’s pro- 
fessional service association, rather 
than with the individual physician, 
courts have treated the physician as an 
employee of the P.A. rather than as an 
employee of the health care entity.® To 
merit such treatment, two require- 
ments must be satisfied. First, the PA. 
must have the right to direct or control 
in some meaningful way the activities 
of the physician. Second, there must ex- 
ist between the P.A. and the health care 
entity a contract or similar writing rec- 
ognizing the P.A.’s controlling position. 
A lack of written contract between the 
physician and the P.A. is not fatal where 
other evidence of control exists.” The 
Service recognizes that disregard of the 
PA., and, therefore, treating the phy- 
sician as an employee of the health care 
entity, is an extraordinary remedy.”! 
© Method of Payment 

Employee status is indicated where 


me 
4 


the physician is paid an hourly or 
straight wage.” The Service recognizes 
that the payment method is not neces- 
sarily indicative of worker status be- 
cause it is typical to pay independent 
contractors an hourly wage in some oc- 
cupations.”* For example, emergency 
room or trauma physicians are typically 
paid on an hourly basis. Independent 
contractor status is indicated where the 
physician is paid on a per-procedure 
basis for services rendered or a percent 
of collection. Health care entities that 
have been granted tax-exempt status 
need to be especially careful in enter- 
ing into certain financial arrangements 
with physicians because of the poten- 
tial of the Service’s finding inurement 
or private benefit based on such ar- 
rangements.”4 

° Set hours 

Employee status is indicated where 
the physician works a schedule of fixed 
hours which is followed without sub- 
stantial deviation.” The Service recog- 
nizes, however, that set hours may not 
be important because some work must 
by its nature be performed at a specific 
time.** The health care facility may 
need to set hours for certain specialties 
in order to ensure that there is constant 
coverage in those departments. In ad- 
dition, the right to control should not 
be indicated where the schedules are 
set according the requests of the physi- 
cians. 

* Compliance with the company’s policies 

Employee status is indicated by 
whether the physician is subject to the 
direction and control of a chief of staff, 
medical director, or some other author- 
ity.” Insisting that the physician follow 
the law or adhere to recognized stan- 
dards of the profession, such as state 
licensure requirements, Medicare and 
Medicaid guidelines, health care orga- 
nizational accreditation guidelines, and 
professional association standards, is 
not the type of control to which is re- 
ferred. The Service recognizes that com- 
pliance with rules established by a 
third party should be accorded little 
weight.”* Courts have applied a simi- 
lar analysis in finding taxicab drivers 
who were required to comply with gov- 
ernmental regulation, as spelled out 
extensively in their contracts, to be in- 
dependent contractors.” 

Risk of reclassification to employee 
status is enhanced when the physician 
is required to adhere to the business 
practices and idiosyncracies of the 


health care entity which are beyond 
professional regulation. A group prac- 
tice may want to establish quality con- 
trol through peer review, chart audits, 
and attendance at meetings. The Ser- 
vice will consider how such evaluation 
systems influence the physician’s be- 
havior in performing details of the job.*° 
Employee benefits 

Employee status is indicated by the 
providing of employee benefits, such as 
vacation, paid sick leave, paid holidays, 
increments for length of service, life and 
accident insurance, and malpractice 
insurance.*! Some courts have ascribed 
less weight to the provision of employee 
benefits and determined that such fac- 
tor may be insignificant where other 
factors are present.*” 


Application of §530 

Section 530 of the Revenue Act of 
1978* provides an employer with relief 
from federal employment tax obliga- 
tions when the Service asserts that 
workers were misclassified as indepen- 
dent contractors and prevents the Ser- 
vice from reclassifying such workers as 
employees. Section 530 was amended 
and extended indefinitely by the Tax 
Equity and Fiscal Responsibility Act of 
1982,°4 and revised recently by the 
Small Business Job Protection Act of 
1996 (Act).** The Act requires the Ser- 
vice to provide the employer with writ- 
ten notice of the provisions of §530 by 
the commencement of an audit involv- 
ing worker classification issues, and 
modifies some provisions of §530. The 
Act generally applies to periods after 
December 31, 1996. 

Section 530 applies if three require- 
ments are met. First, the employer 
must have timely filed all required fed- 
eral tax and information returns with 
respect to the worker for the period on 
a basis consistent with independent 
contractor status. Second, the employer 
must have treated all workers in sub- 
stantially similar positions the same, 
and must not have treated such work- 
ers as employees at any time after De- 
cember 31, 1978. Third, the employer 
must have a reasonable basis for treat- 
ing the worker as an independent con- 
tractor. 

Although an employer can assert 
having any reasonable basis for its 
treatment of the worker, an employer 
meets the reasonable basis test if it re- 
lied on one of three safe havens. First, 
an employer may rely on judicial pre- 


cedent or published rulings, technical 
advice memorandum with respect to 
the employer, or a letter ruling issued 
to the employer. Second, an employer 
may rely on an IRS audit that began 
prior to January 1, 1997 (not necessar- 
ily for employment tax purposes) if the 
audit resulted in no assessment of em- 
ployment tax deficiencies for amounts 
paid to individuals holding substan- 
tially similar positions to a position 
held by the worker. The Act provides 
that an employer may not rely on an 
IRS audit beginning after December 31, 
1996, unless such audit included an 
examination for employment tax pur- 
poses of whether the worker involved, 
or a worker holding a substantially 
similar position, should be treated as 
an employee. Third, an employer may 
rely on the long-standing recognized 
practice of a significant segment of the 
industry in which the worker was em- 
ployed. The Act provides that a signifi- 
cant segment of the employer’s indus- 
try does not require a reasonable 
showing of the practice of more than 25 
percent of an industry, determined 
without taking into account the em- 
ployer, and that an industry practice 
does not need to continue for more than 
10 years in order to for it to be long- 
standing. 


Classification Settlement 
Program 

Congress intended that the reason- 
able basis standard be construed liber- 
ally in favor of the employer.* Critical 
Care Register Nursing, Inc. v. U.S. holds 
that the employer has a lesser burden 
of proof under §530 than the burden of 
proof to satisfy the 20 common law fac- 
tors.*’ If the employer establishes a 
prima facie case that it was reasonable 
not to treat a worker as an employee 
under any safe haven, the Act provides 
that the burden of proof shifts to the 
Service with respect to such treatment. 
The employer is cautioned, however, 
that the Service and courts may view 
relief under §530 as an employer wind- 
fall that will be narrowly applied when 
the technical requirements cannot be 
met. 

The Service established its Classifi- 
cation Settlement Program in an effort 
to allow employers and examining IRS 
agents to resolve worker classification 
as early as possible in the administra- 
tion process and allow IRS agents to 
provide certain settlement offers. The 
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IRS agent will first determine whether 
the employer is entitled to relief under 
§530. If the employer meets the report- 
ing consistency requirement under 
§530, but clearly does not meet the 
other requirements, the Service may of- 
fer full employment tax assessment for 
the one taxable year under examina- 
tion. If the employer meets the report- 
ing consistency requirement and has a 
colorable argument that it meets the 
other requirements, the Service may of- 
fer an assessment of 25 percent of the 
employment tax liability for that year. 
In either case, the employer must agree 
to classify its workers as employees pro- 
spectively. If the employer clearly meets 
all requirements, no assessment will be 
made. 


Planning Considerations 

The Classification Settlement Pro- 
gram is helpful to employers who are 
eligible for relief under §530 because 
the Service is required to make this de- 
termination. If it is debatable whether 
§530 applies, such program may assert 
undue pressure on employers to reclas- 
sify its workers who may qualify as in- 
dependent contractors as employees in 
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order to take advantage of what ap- 
pears to be a compromised settlement 
offer. The employer should be advised 
that many cases are resolved favorably 
at the appeals level and that employ- 
ers have been able to continue to treat 
their workers as independent contractors 
without any additional tax liability. 

When a health care entity enters into 
an agreement with a professional, the 
agreement should be in writing and 
detail the relationship. In order to 
eliminate internal confusion and to 
demonstrate intent of worker classifi- 
cation, the agreement should state 
whether independent contractor or 
employee status is intended.* All as- 
pects of the relationship that support 
such status should be listed. For ex- 
ample, a health care entity may want 
to consider taking the following steps 
to minimize reclassification of an inde- 
pendent contractor:** 1) Avoid indicia of 
review and control over treatment of 
the professional. Insert a clause giv- 
ing the professional discretion over 
treatment decisions. Limit any review 
by others to that required by law or 
standards in the industry. 2) Give the 
professionals the discretion to set their 
own hours and fees for services, when 
applicable. Structure the payment on 
a job or commission basis, or as a per- 
cent of collection. 3) Avoid integrating 
the professionals into the business gen- 
erally, such as requiring attendance at 
employee meetings. 4) Require the pro- 
fessionals to pay the costs of practice, 
such as leasing space, lab fees, or mal- 
practice insurance. 5) Do not provide 
any fringe benefits to professionals. 6) 
Avoid restrictive covenants in contracts 
relating to the proscribed geographic 
region and the solicitation of patients 
and employees of the practice. 7) Make 
sure that the professionals actively pro- 
mote their own practices through ad- 
vertising and similar means. 


Conclusion 

As the target of CEP audits, the 
health care industry is faced with chal- 
lenges by the Service for reclassifying 
its workers and assessing substantial 
employment tax liability. Special atten- 
tion to §530 should be made to avoid 
the Service’s attempt to reclassify work- 
ers and consideration of a compromised 
settlement offer should be given where 
reclassification appears unavoidable. 

The health care entity needs to care- 
fully prepare and carry out written 
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agreements with its professionals who 
are intended to be treated as indepen- 
dent contractors by demonstrating a 
lack of the right to control such profes- 
sionals. 
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See You in September? 


The mailing list for the annual Bar 
directory will be updated next month. 
Is your address correct? (Check the 
label on this Journal.) 


Rule 1-3.3 of the Rules Regulating The 
Florida Bar, effective January 1, 1992, Chapter 
1, Paragraph 1-3.3 states: 

“Official Bar Address: Each member of The 
Florida Bar shall designate an official bar mail- 
ing address and business telephone number. If 
the address given is not the physical location or 
street address of the principal place of employ- 

ment, then such information shall also be 
given. Each member shall promptly notify the 
executive director of any cnanges in any 
information required by this rule.” 


To update your official record address, mail 
the form below to Address Changes, 
Membership Records Department, 

The Florida Bar, 650 Apalachee Parkway, 
Tallahassee, FL32399-2300. 


I Attn: Address Changes, Membership Records 
I Department, The Florida Bar, 650 Apalachee 
: Parkway, Tallahassee, FL 32399-2300. 


I Attorney Number 
j 
Name 


| Address 
j 
i 


Business Phone 


Signature 
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ENVIRONMENTAL LAVV 


Florida’s Water Future: 
A Legislative Proposal for the Distribution 
of Water Resources in Florida 


lorida has a seeming abun- 

dance of water, receiving 

an average of 175 billion 

gallons per day.” In addi- 
tion, Florida’s aquifers*® contain more 
than a quadrillion gallons of water, 
which is 30,000 times the average daily 
discharge of Florida’s 13 largest rivers.* 
Florida has 1,700 streams and rivers 
and 7,800 freshwater lakes.° Florida 
withdraws only 18 billion gallons of wa- 
ter per day,® only 7.5 billion gallons of 
which is fresh water.’ 

The apparent abundance of water in 
Florida is misleading. The water in 
Florida is generally located at a signifi- 
cant distance from densely populated 
areas. The population in Florida is 
mainly concentrated along its coastline. 
Of Florida’s 50 most populous cities, 22 
are located in the three southeastern 
coastal counties of Palm Beach, Dade, 
and Broward alone.® Additionally, the 
third and fourth largest cities in the 
state, Tampa and St. Petersburg, are 
located adjacent to each other on the 
western coast of Florida. Unlike the 
middle and northern regions of the 
state, these coastal regions have direct 
access to only a limited amount of fresh 
water.*° Concomitantly, aquifers in the 
coastal areas are more susceptible to 
saltwater intrusion." Hence, the chal- 
lenge Florida faces in managing water 
resources “is not the allocation of a fi- 
nite depleting supply, as it is with oil 
and gas, but rather a geographic and 
temporal mismatch of supply and de- 
mand.”!” 

Florida is currently divided into five 
water management districts that fall 
under the supervision of the Depart- 
ment of Environmental Protection 
(DEP). These districts were created by 
the Florida Water Resources Act of 
1972"* (Water Resources Act) to “pro- 
vide for the management of water and 


The dilemma 
in Florida is 
sharing an ample 
but unevenly 
distributed resource. 
A state-level water 
distribution 
program is 
necessary 


St 
by Ronald A. Christaldi 


related land resources.”'* The Water 
Resources Act was patterned after the 
legislative proposal known as the Model 
Water Code,* which was drafted at the 
University of Florida between 1967 and 
1972.'* The purpose of this article is to 
examine the current system of water 
management and distribution in 
Florida, especially in the context of con- 
sumptive use, and to recommend policy 
revisions that will benefit the citizens 
of the state as a whole. Because the di- 
lemma facing Florida is not one of allo- 
cating a finite resource but rather one 
of distributing an ample, but unevenly 
distributed, resource, a state-level dis- 
tribution program is necessary. The 
current system allocates an excess of 
authority to the individual water man- 
agement districts and thus regionalizes 
the use of Florida’s water resources. 
The result is not only an inefficient use 
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of these water resources but also one 
with potentially damaging ecological 
consequences. 

The first part of this article reviews 
alternative approaches to consumptive 
use regulation, distribution, and man- 
agement. The second part proposes a 
policy change in the regulation, distri- 
bution, and management of water for 
consumptive purposes in Florida. This 
part suggests a shift to state-level wa- 
ter regulation, distribution, and man- 
agement and argues that if the water 
management districts should remain, 
their roles must be relegated to that of 
administrators rather than of 
policymakers. 


Water Management and 
Consumptive Use Regulation 
Several problems arise in the regu- 
lation of the consumptive use of water. 
On one level, a number of competing 
interests seek permits for the consump- 
tive use of water.’’ In areas where local 
water is plentiful, these distinctions 
may be considered trivial. This belies 
the underlying problem facing coastal 
areas. In these areas where the supply 
of local water is limited, competing in- 
terests are overtly adverse to one an- 
other and constantly competing for 
what each considers its fair portion of 
the water supply.'* For instance, in West 
Coast Regional Water Supply Author- 
ity v. Southwest Florida Water Manage- 
ment District, DOAH Case Nos. 95- 
1520-95-1528, several west-central 
Florida counties are presently em- 
broiled in a battle over the permitting 
of four public supply wellfields. 
Limited water supply alone might not 
cause a crisis situation if the consump- 
tive use of that water were tightly regu- 
lated through careful permitting pro- 
cedures. Water management districts, 
however, continue, somewhat reck- 
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lessly, to issue consumptive use permits 
while they are failing to determine the 
limits of the water resources in their 
districts. As a result, concerns have 
arisen as to whether the resources are 
being overused and over-permitted.'® 
Although debate continues as to 
whether overpumping is the sole cause, 
or even a partial cause, of phenomena 
such as the water level reduction of 
lakes” and saltwater intrusion into 
aquifers, such environmentally de- 
structive activities are occurring daily. 
* Solutions Proposed Under the 
Current System 

Several solutions to the problem of 
inefficient water distribution have been 
proposed within the confines of the cur- 
rent system. The problem, simply 
stated, is that Florida has an ample 
supply of water, but the state’s water 
resources are not evenly distributed 
temporally and geographically. This 
causes “artificial shortages” in many of 
the coastal areas where Florida’s larg- 
est cities are located. Several solutions 
to this problem have been proposed.”! 

1) Salt Water Desalination 

One proposed remedy is the develop- 
ment of desalination, which is the pro- 
cess by which salt or brackish water is 
processed to remove minerals, leaving 
fresh, potable water.”? Brackish water 
desalination is used extensively in 
Florida.”> Because of the comparative 
abundance of saltwater, turning seawa- 
ter into drinking water has caused ex- 
citement and enthusiasm in water-rich 
areas concerned about invasion by the 
water-poor locales of the state.%* This 
enthusiasm relates to the public’s per- 
ception of the existence of an abundant 
supply of seawater that can be con- 
verted to drinking water at a reason- 
able expense and without environmen- 
tal impact.” This faith in technology 
and hasty enthusiasm, however, over- 
look certain realities of the situation. 

Seawater desalination plants are 
impractical and unreasonable for sev- 
eral reasons. (For a discussion of desali- 
nation and the problems and shortcom- 
ings associated with it, see Charlotte 
County et al. v. Southwest Florida Wa- 
ter Management District, DOAH Case 
No. 94-5742RP, at 401-410 (Final Or- 
der, Mar. 26, 1997)). First, seawater de- 
salination is very expensive. For ex- 
ample, a proposed Tampa Bay area 
desalination plant, capable of produc- 
ing 20-50 million gallons per day (mgd) 
would cost about $200 million just to 


construct.” Although 20-50 mgd may 
sound like a large amount, the esti- 
mated 1993 use in the Southwest 
Florida Water Management District 
alone was 1281.5 mgd.” Furthermore, 
the projected use in that district for the 
year 2020 is 2369.5 mgd.” The $200 
million price tag will likely be passed 
directly to the users of the water.”® 
Clearly this large expense, which goes 
only to the construction of the plant and 
not the high operational costs,®° would 
provide a tiny fraction of the actual 
water needs of the region. 

In addition, the operation of a desali- 
nation plant requires excess generat- 
ing capacity, which necessitates using 
fossil fuels to drive the generators.*! 
This raises all of the concerns that come 
with the burning of fossil fuels, includ- 
ing increased air pollution. As one com- 
mentator noted, “It is not exactly a sce- 
nario that conservationists or 
administrators of clean air laws would 
write.” 

The desalination of seawater also 
raises concerns about safe disposal of 
the brine concentrate that is left as a 
by-product of the process. While this 
would not be a problem if the water 
being desalinated were brackish aqui- 
fer water, it is a major concern with the 
desalination of seawater. This is be- 
cause only about 40 percent of the wa- 
ter that runs through the desalination 
plant is recovered as fresh water.* The 
remainder, which is an equal amount 
of water “with a saline content twice as 
high as the Gulf of Mexico,”™ is waste 
by-product.* Disposal of this by-prod- 
uct can have a damaging environmen- 
tal impact.** Oftentimes, this by-prod- 
uct can be acutely toxic.*” 

No operational seawater desalination 
plants on the scale of that proposed by 
the Southwest Florida Water Manage- 
ment District for the Tampa Bay area 
exists in the entire United States. Pro- 
ponents of the desalination plant point 
to California as an example of an exist- 
ing desalination plant. A desalination 
plant does exist in Santa Barbara; how- 
ever, the plant has never been used to 
process water.** The plant was con- 
structed as a “backup in case of 
drought,”®* not as a primary producer 
of water for public supply. Little con- 
vincing evidence exists to show that a 
desalination plant would be an efficient 
producer of water. 

2) Brackish Water Desalination 

Salt water intrusion into aquifers is 


a serious problem.” One solution is to 
process the brackish water in tainted 
aquifers to produce potable water. 
Florida does make use of brackish wa- 
ter desalination within its boundaries.*! 
“The City of Dunedin has gained na- 
tional and international attention since 
1992, with its reverse osmosis (RO) 
treatment of brackish water mixed with 
fresh groundwater.”*? While this treated 
water supplements the city’s supply of 
drinking water, it is questionable 
whether such processing is viable on a 
larger scale. Of course, many of the 
problems that are pointed out regard- 
ing desalination of saltwater* are 
equally as valid in a discussion of the 
processing of brackish water. For in- 
stance, the RO process produces a by- 
product whose disposal is problematic. 
The highly mineralized water that is a 
by-product of the RO process in 
Dunedin is “piped to the city’s waste- 
water plant, mixed with wastewater 
and used for irrigation.”** However, 
larger quantities of this by-product 
might not be so easy to discard. 


Proposed Changes in Water 
Management Policy 

As discussed above, the central prob- 
lem that Florida faces is the distribu- 
tion of an ample,* but unevenly distrib- 
uted natural resource. The state-level 
management system envisioned by the 
drafters of the Model Water Code may 
have successfully dealt with this prob- 
lem. The Florida Legislature did not 
enact the Water Resources Act that the 
drafters of the Model Water Code had 
envisioned. In fact, insofar as the leg- 
islature vested policy making ability in 
the districts, it erroneously perceived 
the problem in Florida as being local- 
ized and regional and, therefore, pat- 
terned the Florida Water Resources Act 
accordingly.** Furthermore, the succes- 
sive state agencies charged with imple- 
menting the statute have consistently 
delegated authority and policy making 
ability to the water management dis- 
tricts. This not only does little to solve 
Florida’s distribution problems, it ac- 
tually perpetuates them. 

As one commentator has noted: 


Rational decisions regarding the allocation 
of water resources must be based on knowl- 
edge of the physical availability of water, 
demands for the use of it, environmental 
needs, and alternatives for action. The Wa- 
ter Resources Act envisioned planning for 


THE FLORIDA BAR JOURNAL/JUNE 1997 89 


= 

5 


water use and supply as a part of a compre- 
hensive state planning effort that never has 
been realized.*’ 


Florida is in need of a legislative re- 
vision that will provide for more action 
by the DEP in order to allocate the wa- 
ter resources of the state more effec- 
tively. 

The initial reason Florida’s dual 
plans, the state water use plan and the 
Florida water plan, never developed 
was that the legislature in 1972 doomed 
them with inadequate funding.** Hence, 
the legislature must first make a com- 
mitment to funding the DEP for the 
purpose of implementing an active 
state-level water management system. 

A second step must be the transfer of 
authority from the water management 
districts to the DEP. The water man- 
agement districts provide an excellent 
tool for the completion of administra- 
tive tasks. Policy decisions, including 
distribution decisions, however, should 
be made at the state level. This is be- 
cause state-level administration of wa- 
ter policy will not be subject to the lo- 
cal political pressures that plague the 
regional system.* Politically powerful 
water management districts serve only 
to create a regional view that promotes 
an “us against them” feeling. Citizens 
of Tampa and citizens of Tallahassee 
are still citizens of the state of Florida. 
They should be equally entitled to the 
state’s resources. The DEP is in the best 
position to allocate the water resources 
of the state. 
¢ Interdistrict Transfers of Water 

A possible solution to Florida’s wa- 
ter use problems that must be explored 
is the transfer of water from the water- 
rich rural northern areas to the densely 
populated southern coastal areas. Gen- 
erally, because the water management 
districts in Florida were drawn along 
hydrologic boundaries, interdistrict 
transfers are essentially interbasin 
transfers. Prior to 1987, such trans- 
fers were governed by common law. Af- 
ter a pivotal decision that year, the leg- 
islature codified the right of the DEP 
to authorize interbasin transfers. 

The seminal case on this issue was 
Osceola County v. St. Johns River Wa- 
ter Management District, 504 So. 2d 385 
(Fla. 1987). The factual scenario in- 
volved Brevard County’s application to 
the water management district, 
through the South Brevard Water Au- 
thority, for a consumptive use permit 
that would allow the use, in Brevard 


County, of water drawn from Osceola 
County. While Brevard County is 
within the St. Johns River Water Man- 
agement District, Osceola County is 
entirely within the South Florida Wa- 
ter Management District. The suit 
arose when Osceola County sought a 
writ of prohibition to enjoin the St. 
Johns River Water Management Dis- 
trict from considering the application.* 
The claim was essentially that an indi- 
vidual water management district 
lacked jurisdiction to consider a con- 
sumptive use permit for waters outside 
its boundaries. 

In denying the writ, the Fifth District 
Court of Appeal held that the district 
did, in fact, have the authority through 
delegation by the Department of Envi- 
ronmental Regulation (predecessor to 
the DEP). The Florida Supreme Court 
affirmed this decision and rejected the 
petitioner’s assertion that no such au- 
thority existed because it was not ex- 
pressly enumerated. The court deter- 
mined that the spirit of the Florida 
Water Resources Act dictated that 
interdistrict transfer be permitted. 

The court found no cause to be con- 
cerned that the administrative practice 
of allowing interdistrict transfers would 
“result in anarchy among the districts 
and the possible depletion of some dis- 
tricts’ water resources by overly thirsty 
neighboring districts.”* The court de- 
termined that the consent of both dis- 
tricts was required and ordered both 
districts to study the proposed use to 
determine whether such a transfer 
would meet the statutory criteria, in- 
cluding consistency with the public in- 
terest, as required in FS. 
§373.223(1)(c). Ultimately, the court 
found that the problem was statewide 
and refused to view Osceola County as 
having any special right to such wa- 
ters.* The Florida Supreme Court prop- 
erly concluded that statewide distribu- 
tion of water was not only within the 
authority of the DEP and, by delega- 
tion, the water management districts, 
but also that such transfers, given 
proper study and consideration, could 
help address statewide consumptive 
water use. 

In response to the Osceola County 
decision, the legislature passed a law 
expressly authorizing the interdistrict 
transfers of groundwater. This law 
attempts to streamline the process of 
permit approval by vesting the author- 
ity to consider the application in the 
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district from which the groundwater 
would be withdrawn.*’ Although the 
procedure leaves the ultimate decision 
to the DEP, the district from which the 
water is drawn is charged with the re- 
sponsibility of reviewing the actual ap- 
plication. 

This law differs from the prior admin- 
istrative practice under consideration 
in the Osceola County decision. Under 
that practice, the agency permitted 
both the receiving district and the with- 
drawal district to take part in the deci- 
sion making process.** The process has 
made such transfers susceptible to lo- 
cal political pressures and the type of 
regionalism that can defeat the most 
efficient and beneficial allocation of 
water throughout the state. Even the 
process under the 1987 law lends itself 
to regionalism by permitting the dis- 
tricts to present data supporting the 
position that a regional system may, in 
fact, be the most beneficial and efficient 
allocation of the states water resources. 

It is important to note that FS. 
§373.2295 grants the express author- 
ity to transfer groundwater® but is si- 
lent on the transfer of surface water. 
At least two commentators have noted 
that “[i]mpliedly . . . the legislature has 
failed to authorize . . . such [surface 
water] transfer.”®° Furthermore, the 
maxim expressio unius est exclusio 
alterius dictates that the inclusion of 
one thing in a statute implies the ex- 
clusion of all others.*! Therefore, under 
this maxim, the interdistrict transfer 
of surface waters is not permitted un- 
der Ch. 373. 

This disallowance of surface water 
transfer may not have been the best 
choice of the legislature for several rea- 
sons. First, the allocation of surface 
waters is just as much a statewide con- 
cern as that of groundwater. Second, the 
legislature would be remiss if it consid- 
ered these two types of withdrawals as 
separate and without intermixed ef- 
fects.®? Therefore, the interdistrict 
transfer of surface waters should also 
be permitted under the statute. 

Concerns about interbasin water al- 
locations must be addressed in devel- 
oping a state-level system. These con- 
cerns include issues of water loss in 
transfers and ensuring environmental 
preservation with a minimal negative 
impact. 

The first criticism is that interbasin 
transfers are subject to loss of water in 
transmission due to leakage or evapo- 
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ration.® However, this shortcoming is 
not severe and need not be seen as a 
critical flaw in the plan. With techno- 
logical advancements, such losses can 
be reduced. A balance between the mer- 
its of interbasin transfers and such 
water losses should be conducted. If the 
merits outweigh the losses, then 
interbasin transfers should be effectu- 
ated. 

The second concern involves the en- 
vironmental implications of imposition 
of such a statewide allocation system. 
The environment is a paramount pri- 
ority and must be preserved. People liv- 
ing in Florida, however, need water to 
survive. Hence, the question becomes 
one of balancing community needs 
against environmental concerns.® It is 
only in this light that a statewide allo- 
cation system should be considered. 

Studies must be done to determine 
the ecological effects of such interbasin 
transfers. This initial research must 
aim to determine the minimum flows 
of rivers and streams and the minimum 
levels of lakes and aquifers. Any sys- 
tem of water allocation must be ecologi- 
cally sensitive. 

Although, at first blush, the 
interbasin transfer of water seems to 
degrade the ecological system from 
which the water is to be withdrawn, 
upon closer inspection such transfer 
may prove better ecologically than the 
current system. Under the current sys- 
tem, permits for consumptive use of 
water in the areas where water is scarce 
may result in ecologically detrimental 
use of water resources. Overpermitting 
and overpumping pose serious threats 
to the environment. The primary goal 
of this proposed policy shift is to avoid 
environmentally damaging behavior. 
Therefore, to implement such a plan 
without proper investigation into its 
short- and long-term impacts would be 
counterintuitive. Nonetheless, contin- 
ued exploitation of resources in areas 
where water levels are dangerously low 
while other areas “overflow” is simply 
poor resource management. 

The current policy of the water man- 
agement districts is to develop local 
sources first. Implicit in this policy is 
that once local sources are fully devel- 
oped, other options, such as interbasin 
transfers, will be considered. Florida 
Department of Environmental Protec- 
tion Assistant Secretary Pam McVety 
has stated: “You have to understand 
that the statute says you look at all 


options including interbasin trans- 
port.” Given the water supply prob- 
lems facing some areas of the state, 
interbasin transfers should be consid- 
ered. 


Conclusion 

The state of Florida has an ample 
supply of water resources. Despite this 
fact, several areas in Florida are suf- 
fering from water shortages due to rea- 
sons such as drought and population 
increase. Hence, a problem in efficient 
allocation exists. This is primarily be- 
cause Florida’s system of water alloca- 
tion is highly regionalized and local- 
ized. This article has pointed to the 
flaws in the current system and called 
for imposition of a state-level mecha- 
nism for allocating Florida’s water re- 
sources. 

For several reasons, allocative deci- 
sions about the consumptive use of 
water are better made at the state, 
rather than the district, level. First, by 
making these decisions at the state 
level, the DEP will serve administra- 
tive efficiency. By requiring the with- 
drawing water management district in 
an interbasin transfer to agree, the cur- 
rent system allows for the possibility 
that districts will disagree; such fric- 
tion not only slows down the gears of 
administration, but also inflicts unnec- 
essary expense on taxpayers. Next, the 
DEP will avoid the subjection of such 
consumptive use decisions to local in- 
terests and factions. Much recent talk 
about “water wars” indicates a battle 
among regional interests.® Discussion 
pits one county against another in a 
conflict arguably to the detriment of all 
citizens of the state. The state’s ecosys- 
tem is one large web of interconnected 
systems; likewise, its citizens’ health, 
safety, and welfare are inextricably 
linked. Therefore, the current system, 
which promotes regionalism and has 
resulted in “water wars,” must be re- 
placed by a system that removes such 
allocation decisions from the regional 
level and places them under the broad, 
more objective perspective of a state 
agency. O 
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he term parental alienation 
syndrome (PAS), first de- 
scribed by Richard Gardner, 

is also sometimes referred 
to as “brainwashing.” Its concept and 
dynamics include a complex network of 
involvement and motives on the part 
of all members acting in this family 
drama. Furthermore, each of them usu- 
ally takes his or her role in the alien- 
ation process well before the dissolu- 
tion or separation process begins. 

Additionally, one should be mindful 
that in some instances a child does not 
reject a parent immediately following 
a parental separation but rather based 
upon actual or true life experiences. 
Thus, this syndrome affects intact, as 
well as divided, families. 

PAS, in its most extreme form, refers 
to a disturbance in which a child is pre- 
occupied with viewing one parent as all 
“good” and the other as all “bad.” The 
former is loved and idealized, while the 
other is hated and verbally vilified. 

The PAS hostility expressed by the 
child is generally characterized with- 
out any outward expression of guilt, 
embarrassment, or ambivalence. Ac- 
cordingly, this conduct may be espe- 
cially puzzling, even to a trained ob- 
server, if there is no apparent factual 
basis to justify the depth of the emo- 
tions involved. 

In severe cases, the child may also 
suffer from psychosomatic complaints 
such as headaches, vomiting, loss of 
sleep, refusal to eat, and the like when 
faced with the prospect of visiting the 
“bad” parent. More often, however, the 
mild to moderately alienated child may 
express rejection by verbally disparag- 
ing the “bad” parent or destroying gifts 
or refusing to engage in family activi- 
ties which were once enjoyed with that 
parent. 


Parental Alienation Syndrome: 
An Age-Old Custody Problem 


Swiftly 
orchestrating a 
remedial plan 
will greatly 
diminish the 
PAS process 
and, in most 
cases, eliminate 
it completely 


by Michael R. Walsh and 
J. Michael Bone 


Contradictory as it may seem, such 
a child may also be able to show affec- 
tion for the “bad” parent when alone, 
but will never do so in the presence of 
the “good” parent. This inconsistent 
“chameleon” quality is a diagnostic 
hallmark of PAS. 

Routinely, the child living with the 
alienating parent (AP) for the majority 
of the time is in a classic “no-win” situ- 
ation. If the child defies the AP’s direc- 
tive in vilifying the targeted parent 
(TP), the child is guilty of betrayal of 
their primary caretaker; conversely, if 
he or she supports these allegations or 
contributes to them, then the child be- 
trays the TP. The child cannot win, and 
the deep conflict thus creates a passage- 
way for the possibility of actual delu- 
sional thinking on his or her part, as 
well as that of the AP. 
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Leaving a child in this pathological 
environment is most damaging and, 
under these circumstances, a child may 
many times become anxious, isolated 
and depressed. In time, if proper inter- 
vention is not forthcoming, the child 
develops a deep and profound sense of 
self-hatred and shame for condemning 
the other parent. These children tend 
to become despondent, withdrawn, and 
develop psychopathic manipulative 
characteristics which may be carried 
into adulthood. 


Actors, Programming, 
and Techniques 

First of all, it is fallacious to believe 
that all of the responsibility for this 
process should be attributed solely to 
the AP, even though that parent has 
engaged in highly observable maneu- 
vering or self-serving actions. A child 
usually has some contributing motive, 
even though it may be extremely vague 
or more defensible than malevolent. 

Of course, there are always variables, 
such as where both parents appear to 
be playing their roles in the alienation 
process but the child will not join with 
them or is well able to disengage and 
maintain independence. The same may 
also happen with the TP, or the process 
may not fully play out at all because of 
a geographical distance involved or by 
the extremely limited time schedule 
between that parent and the minor 
child.? 

Typically, the AP has an agenda for 
turning the child against the other par- 
ent. It helps to counterbalance that 
parent’s feelings of inadequacy, lack of 
self-worth, powerlessness, or merely 
being overwhelmed with the future 
prospect of facing judicial proceedings. 
It may include revenge, guilt, fear of 
loss of the child, or loss of the role of 


he 
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primary parent or the desire to have 
proprietary control over the child, as 
well as jealousy of the other parent, the 
desire to obtain “leverage” as to equi- 
table distribution, child support, or ali- 
mony, a past history of abandonment, 
alienation, physical or sexual abuse, 
self-protection, or even the loss of one’s 
identity. 

These motives lead theAP to program 
the child. Various techniques are used, 
such as: denying the existence of the 
TP, labeling the child as fragile, and 
thus requiring AP’s continuous protec- 
tion, creating an allegiance between the 
child and parent in a parental struggle, 
taking normal differences and turning 
them into a “good/bad” or “right/wrong” 
solutions, generalizing from specifics to 
global meanings, putting the child in 
the middle, comparing good experience 
with bad experience, attacking the TP’s 
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Alienation 
techniques may 
include attacking 
the other parent’s 
character, telling 
the child the 
“truth about past 
events,” playing 
the victim, or 
being indulgent 
or permissive 


character or lifestyle, telling the child 
the “truth about past events,” sympa- 
thy seeking, playing the victim, com- 
munications or actions prompting fear, 
anxiety, guilt, intimidation, threats, or 
merely being overly indulgent or ex- 
tremely permissive.* 

One must realize that the TP may 
also have a motive, including a hidden 
desire to abandon the family, intense 
anger at the AP, self-righteousness, 
past family problems, a personal his- 
tory of escaping, fragile mental health, 
or fear of losing a relationship with the 
child. 

The TP, for his or her part, in the past, 
may have well engaged in conduct lead- 
ing the minor to believe that he or she 
wishes to abandon or harm the child. 
Additionally, he or she may also have 
been violent or insensitive. Since the 
diagnostic characteristic of PAS is its 
“license with reality,” one can be sure 
that the allegations of the TP’s wrong- 
doing will, in any event, be grossly dis- 
torted or even rendered fictional. Still, 
nevertheless, they appear to be deeply 
believed by the AP, as well as the child. 

Lastly, the child’s motivation may 
also include coping with the loss, resolv- 
ing parental conflict and other normal 
developmental pressures. 


Proof and Evidence 

While the constant theme of the 
alienation may be easily identified, it 
is not necessarily always susceptible of 
specific proof. The difficulty, of course, 
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is when there are no witnesses present 
to refute allegations, and such state- 
ments are offered in a courtroom set- 
ting or to a guardian ad litem or a men- 
tal health professional in conference. 
Practically, it is emotionally difficult to 
discount such accusations because they 
are made with high emotional pitch, 
urgency, and a desperation as to a de- 
scription of the incidents involved. All 
of the foregoing contributes to believ- 
ability, especially where the minor child 
is relating a self-reporting trauma and 
a real danger to him or her. Such ac- 
counts may appear to be very convinc- 
ing to the listener. 

Make no mistake about it, individu- 
als with either PAS or a related mali- 
cious syndrome will and do lie! They are 
convincing witnesses, and their ma- 
nipulative skills may influence others 
to follow suit. Furthermore, they have 
absolutely rational explanations for 
interference with access and contact by 
the other parent or the complaint of not 
sharing parental responsibility. Conve- 
niently, they leave out of their testi- 
mony pertinent details or they maneu- 
ver the facts in such a manner to create 
an entirely false impression. 

Unfortunately, many are successful 
and run circles around opposing coun- 
sel and the court. As a result, over a 
period of time, the suffering parent be- 
comes emotionally and financial de- 
pleted and withdraws the issue from 
the court system. 

In attempting to find “family truths,” 
one must of necessity rely upon typical 
patterns often only detected by mental 
health specialists or psychotherapists. 
These include conflicting or contradic- 
tory statements by a child or the AP as 
to past representations, factual histo- 
ries, or observations or perceptions 
made; spying on the TP and reporting 
it, even to a professional; the child en- 
gaging in character assault as to the 
TP or friends or family; the child 
parroting the themes of the AP; the 
child’s use of similar phrases or words; 
the child offering up inappropriate or 
indelicate information about the other 
parent; colluding by word or action with 
the AP and giving only one-sided infor- 
mation to a professional or guardian ad 
litem; phrasing or speaking only posi- 
tively about the AP while verbalizing 
only negatively and derogatorily about 
the TP; and, lastly, the child’s lack of 
affinity or association with the TP’s 
family, friends, or associates.‘ 
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Clear instances must be cited to the 
court since PAS is not generally ac- 
cepted as a diagnostic tool because it 
has not yet gained acceptance among 
experts in the field.® 

Assuming the challenging parent has 
assembled credible proof and can dem- 
onstrate through a variety of incidents 
the conduct complained of, our courts 
have not at all been hesitant to make a 
decision without regard as to whether 
PAS is scientifically reliable. Jn the In- 
terest of TMW, 553 So. 2d 260 (Fla. 1st 
DCA 1989); Tucker v. Greenberg, 674 So. 
2d 807 (Fla. 5th DCA 1996); Williams 
v. Williams, 676 So. 2d 493 (Fla. 5th 
DCA 1996); Adams v. Adams, 677 So. 
2d 6 (Fla. 5th DCA 1996). 


A Useful Judicial Tool 

Alienation does not occur overnight. 
It is gradual and consistent and is di- 
rectly related to the time spent with the 
alienating parent. To heal the relation- 
ship, the child requires quality time 
with the targeted parent and continued 
communication to serve as a reality 
check and in order to counterbalance 
the effect of ongoing alienation at home. 

The alienating parent, on the other 
hand, requires time to complete the 
brainwashing of the child without in- 
terruption. Thus, manipulation of time 
is a prime weapon in his or her hands. 

Unlike cases of child abuse, where 
time away from the abuser sometimes 
helps to repair a damaged relationship, 
any time lost in repairing a child-par- 
ent relationship only furthers the goal 
of alienation. 

While the court needs time to assess 
each case and move cautiously, the 
court must remember that with the 
passage of time, the child grows to be a 
staunch corroborator. 

In these instances, a judicial wish to 
maintain the status quo in the life of 
the child pending the outcome of a de- 
termination of PAS will only cause that 
minor to drift further away from the 
nonresidential parent. Additionally, 
referrals to mediation or the use of at- 
torney-client negotiations are often fu- 
tile because implicit in these processes 
is a lack of a swift directive that is of- 
ten perceived by the alienator as denot- 
ing approval of his or her behavior. 

These authors believe that only the 
force of law may shorten the death of 
PAS in a given case! An early judicial 
precedent of a clear and forceful nature 
is needed! 


Brainwashing 
takes time. Early 
judicial 
intervention may 
send a clear 
message to the 
alienating parent 
to back off, and 
will reduce the 


tension between the 
child and the other 
parent 


Swift judicial intercession by an 
award of extra or compensatory visita- 
tion to the TP oftentimes sends a clear 
message to the AP to “back off” and, 
within a short period of time, the ten- 
sion and stress that previously existed 
between the child and the TP has com- 
pletely disappeared. 

Of all of the research on the effects 
of separation and divorce, the one con- 
clusion that is never debated is that 
children fare better when they main- 
tain a close relationship with both par- 
ents. It is generally accepted that the 
loss of one parent is detrimental to a 
child. The only exception seems to be 
in the case of physical, sexual, or clear 
emotional abuse. 

Accordingly, in fashioning any rem- 
edy to PAS, the court, counsel, and the 
mental health specialist or psychologist 
must begin with the premise that chil- 
dren will do best when having access 
to both parents. No proof should be re- 
quired to support this conclusion, and 
equal access to both the mother and the 
father should be legally presumed. 

Inequality of access should result 
only when there is specific evidence 
that the accused parent has been guilty 
of abuse or has clearly violated good 
parental judgment on a somewhat con- 
sistent basis; otherwise, there should 
be no deviation. 

Without keeping this perspective in 
mind, it is indeed difficult to establish 
any clear sense of the truth because one 
will always be caught up in the endless 


chasing of alleged events that are just 
beyond specific proof but, yet, neverthe- 
less, found to be credible because of the 
inferences drawn from them. 

It is only with the above presumption 
in mind, as well as that of shared pa- 
rental responsibility, that a baseline 
can be created whereby the AP’s alle- 
gations, as well as the TP’s responses 
and counter-allegations, may be tested 
in a true light. 

The strategies utilized by the AP to 
alienate the children and the other par- 
ent vary from the most subtle to the 
most obvious. They all, however, have 
a consistent theme: any opportunity for 
the AP to control access and contact or 
the sharing of major decisions with ref- 
erence to the child is apt to be exploited. 
Therefore, limiting the avenues avail- 
able removes this interference obstacle. 

An interesting concept recently ad- 
vanced to correct this dilemma is the 
multi-directional court order.® 

The court order specifies exactly the 
dates, times, and conditions of visita- 
tion. Further, it directs all of the per- 
sons closely associated with the AP, as 
well as the TP, to comply with the court 
order. 

For example, it defines an exact date 
and time visitation schedule, as well as 
a precisely defined neutral location for 
visitation transfer, if that is required. 

It may appoint an individual agree- 
able to both parties or appointed by the 
court to monitor and supervise the visi- 
tation transfers, if required. 

Clearly worded authorization is given 
to all law enforcement officers to ex- 
ecute the transfer of the child specified 
in the order and, should a parent vio- 
late the specified date and time to de- 
liver the child, the court order directs 
the law enforcement agency to assist 
the victimized parent in locating his or 
her child and, additionally, arrest the 
violating parent. 

Ample authority to school personnel 
to provide whatever access is meaning- 
ful to the nonresidential parent is also 
spelled out. 

Clear directives to all personnel in- 
volved in any activity relative to the 
child is given with the right to permit 
the nonresidential parent full access to 
any organization involving the child, 
should it be educational, financial, 
medical, professional, recreational, re- 
ligious, or otherwise. 

Lastly, it contains authorization to 
any individual and a directive to assist 
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the nonresidential parent so that no 
behavior will transpire which will in- 
terfere with the contact and access 
rights accorded to him or her by the 
court order. 

The order does not contain empty 
threats but rather delineates the pen- 
alties that may be imposed if the court 
order is violated. 

A drafting suggestion may be to in- 
clude a step-up of the sanctions in- 
volved with an appropriate list of pen- 
alties at the court’s discretion which 
may include increased parental access 
and contact by the TP, monetary fines, 
the posting of security, community ser- 
vice, payment of attorneys’ fees and 
costs, incarceration, and loss of primary 
residential responsibility and primary 
residential custody, Schutz v. Schutz, 
522 So. 2d 874 (Fla. 3d DCA 1988). Also 
meaningful is a public apology as a 
sanction. This apology may be to the 
child in the courtroom, along with a 
promise not to interfere again, or a let- 
ter of apology to others, such as school 
personnel, organizational leaders, or 
one involved in a religious activity of 
the child. Schutz v. Schutz, 581 So. 2d 
1290 (Fla. 1991). 


The Role of the Attorney, 
Psychologist, Court and a 
Remedial Plan 

From the general overview previ- 
ously discussed, it is easy to see how 
PAS cases lend themselves to produc- 
tive intervention, be it by court deci- 
sion or voluntary settlement. One im- 
portant roadblock is, however, fear. 

Many attorneys or other profession- 
als, especially therapists, tend to shy 
away from direct confrontation with the 
AP out of fear of being wrong. The price 
of such error is certainly harmful to the 
minor child, as well as a future mal- 
practice action or criminal charge, es- 
pecially in the case of a psychothera- 
pist. While generally these clinicians do 
not render “black and white” recom- 
mendations, they will in this instance 
most generally engage in lukewarm 
generic advice and, by doing so, directly 
or indirectly support the PAS. 

In all events, successful intervention 
of PAS requires coordination by the 
court and all members of the legal and 
mental health community. 

The attorney for the TP will find a 
receptive audience as a client, while the 
attorney for the AP has a more difficult 
role. The AP, having invested substan- 


tial time and collected substantial evi- 
dence, wants the attorney, mental 
health professional and judicial system 
to agree with him or her. 

Accordingly, this attorney must be 
called upon to exercise professional 
judgment and to avoid being swept up 
in the process of PAS by remaining neu- 
tral or not focusing entirely on all of the 
known evidence. 

In any event, the attorneys must co- 
operate together in securing represen- 
tation for each interested party, includ- 
ing the minor child. The appointment 
of a guardian ad litem provides a spe- 
cial opportunity for additional coordi- 
nation of efforts and, at long last, some 
collaboration in the fact finding process 
as to PAS. 

Attorneys representing these parents 
are ill-equipped to render the necessary 
professional judgment required to bring 
the family back to a more constructive 
route, and thus the next step is to in- 
volve a mental health professional who 
is familiar with family law, custody as- 
sessment, and PAS. These authors rec- 
ommend a court-appointed expert for 
this purpose. 

The role of the court-appointed psy- 
chologist must be to first identify the 
causation and rejection of a parent by 
the child and to determine whether or 
not it is the result of PAS. 

This psychological evaluation, to be 
used as the integral part of the reme- 
dial plan, must go beyond the identifi- 
cation process and be directly oriented 
toward the motives of all family mem- 
bers, the defense factors or functions 
of PAS in the family, and the specific 
techniques employed and patterns in- 
volved. 

Further, the evaluation must be dedi- 
cated to routing out the extent of the 
alienation and the psychological or 
emotional damage done. A written 
evaluation is prepared and forwarded 
to the court and counsel. 

Once the evaluation is completed, 
then, and only then, should joint cor- 
roboration on a rehabilitative plan be- 
gin. It should hopefully be non- 
adversarial, but if the controversy still 
brews, the court must quickly intervene 
and use its authority. 

The court, at this point, should en- 
courage joint negotiations or family law 
mediation as being preferable to a non- 
jury trial. Even, however, should these 
alternatives prove futile, the trial judge 
is now, nevertheless, in the position of 
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having an in-depth knowledge of the 
causation and extent of the family 
chaos at hand and a useful roadmap in 
the way of the evaluation to help chart 
a course for its correction. 

Any intervention plan must be based 
upon the premise that there is a dis- 
tinct advantage to having an on-going 
relationship between the minor chil- 
dren and the TP. This is the goal of the 
remedial plan! 

By drawing in, and with all family 
members contributing, the end product 
hopefully will reflect the airing of all 
family views and thus a better prospect 
for a family contract or compact. 

Any meaningful plan should include 
a provision for a neutral or independent 
mental health expert to be appointed 
or selected as a monitor relative to the 
future needs of the child and as a “safe 
harbor” for that minor. It should also 
provide for a referral as to separate 
therapists for each of the parents, as 
well as perhaps an on-going evaluation 
by the guardian ad litem and court-ap- 
pointed expert. 

In any event, once the evaluation is 
completed, swiftly orchestrating such 
a plan to fruition will greatly diminish 
the PAS process and, in most cases, 
eliminate it completely. Acting in this 
manner and establishing the benefits 
of a renewed and continuing relation- 
ship, the family now begins to draw 
closer together in providing solutions 
rather than problems, and the child, 
once and for all, is finally relieved of 
previous emotional pressures. O 
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CRIMINAL LAW 


Following the Crime of Stalking 


t has been called the crime of 
the nineties.' A crime that un- 
til recently was seldom re- 
ported or investigated. It is the 
crime of stalking, and it is no longer 
just the bane of celebrities and the 
wealthy. A recent media report indi- 
cated that as of the mid-1990’s, there 
were more than 200,000 stalkers in 
America.? The prey of the aforemen- 
tioned stalkers, like victims of domes- 
tic violence, come from all racial and 
ethnic groups and all socioeconomic 
backgrounds. The ways, methods, and 
motivations of stalkers are as varied as 
the human mind can muster, and vic- 
tims suffer a broad range of indignities 
from harassing phone calls to death. 


Into the Mind of the Stalker 

The study of stalking is still in its 
infancy; however, several mental health 
experts have begun to classify stalkers 
into the following categories according 
to certain characteristics as well as 
typologies based upon the stalker’s 
mental state. The most widely-refer- 
enced study was conducted by Vernon 
Gerberth who classified stalkers into 
two categories: the Psychopathic Per- 
sonality Stalker and the Psychotic Per- 
sonality Stalker.’ 
¢ Psychopathic Personality Stalker 

This stalker has lost control over the 
victim (most commonly a spouse or 
lover) and intends to seriously harm the 
victim. This type of stalker insists on 
male dominance and exhibits a macho 
image in order to hide feelings of infe- 
riority. 
¢Psychotic Personality Stalker 

This stalker becomes obsessed with 
an unobtainable stranger and mounts 
a campaign of harassment to make the 
victim aware of his or her existence. 
They sincerely believe that the victim 
harbors intense feelings of love for them 
and would act upon that love or posi- 
tively respond to the stalker’s advances 


Florida is only 
the second state 
in the country to 
enact a stalking 
law, E'S. $784.048. 
The statute, however, 
is not without its 
detractors 


by Joseph G. Jarret 


if it was not for the interference of out- 
side factors. 

Michael A. Zond has also researched 
stalkers, categorizing them by behav- 
ior characteristics.* Zond and his team 
classify stalkers into the following three 
distinct categories: 
eErotomania 

This type of stalker has a delusional 
disorder in which the predominant 
theme of the delusion is that a celeb- 
rity or public figure of either the oppo- 
site gender or of a higher status is in 
love with the stalker. The victim does 
not know the stalker. The stalker re- 
mains convinced the victim loves him 
or her and would return the affection if 
not for some external influence. The 
duration of stalking and delusion usu- 
ally lasts 124 months. 
¢Love Obsessional 

Like the erotomaniac, this stalker 
believes that if the victim would sim- 
ply acknowledge the stalker’s existence, 


the victim would fall in love with the 
stalker. These stalkers only know their 
victims through the media. They usu- 
ally engage in a campaign to make their 
existence known to the victim by writ- 
ing, telephoning, or otherwise attempt- 
ing to contact the victim, which lasts 
approximately 146 months. 
Simple Obsessional 

Unlike the two previous categories, 
there was a prior relationship between 
the stalker and the intended victim. 
This relationship may have been a 
former spouse, employee, or neighbor, 
and in all cases the stalking began af- 
ter the relationship had soured or there 
was a perception by the stalker of mis- 
treatment. There have been other clas- 
sifications of stalkers and convicted 
stalkers have been interviewed/exam- 
ined by mental health professionals. 
The reasons or triggers that induce 
people to become stalkers is a body of 
mental health science that is presently 
evolving. 


Florida Stalking Law 
in a Nutshell 

FS. §784.048, entitled Stalking; defi- 
nitions; penalties,® criminalizes stalk- 
ing and provides the following defini- 
tions: 

(a) “Harasses” means to engage in a 
course of conduct, directed at a specific per- 
son that causes substantial emotional dis- 
tress in such person and serves no legiti- 
mate purpose. 


(b) “Course of Conduct” means a pattern 
of conduct composed of a series of acts over 
a period of time, however short, evidencing 
a continuity of purpose. 


Unless otherwise provided by law, a 
person commits the crime of stalking 
if, with intent to harass another per- 
son, the person engages in a course of 
conduct reasonably likely to harass that 
person, including but not limited to any 
combination of the following: “Credible 
threat” means a threat made with the 
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intent to cause the person who is the 
target of the threat to reasonably fear 
for his or her safety. The threat must 
be against the life of, or a threat to 
cause bodily injury to, a person. 

Florida law draws a distinction be- 
tween misdemeanor stalking, punish- 
able by up to one year in jail, and felony 
or aggravated stalking, punishable by 
up to five years in the Florida State 
Prison. Misdemeanor stalking requires 
the stalker to willfully, maliciously, and 
repeatedly follow or harass another 
person. Aggravated stalking requires 
the stalker to willfully, maliciously, and 
repeatedly follow or harass another 
person,and make a credible threat with 
the intent to place that person in rea- 
sonable fear of death or bodily injury.® 
The violation of a court-ordered injunc- 
tion for protection also falls under the 
ambit of aggravated stalking. Effective 
January 1, 1995, children 14 or 15 years 
of age who commit aggravated stalking 
are subject to being prosecuted as 
adults. 

To date, several Florida appellate 
courts have reviewed the stalking stat- 
ute and have found it to be constitu- 
tional. The preponderance of challenges 
raised claimed that the terms defining 
the offense such as “willfully, mali- 
ciously or repeatedly,” were unconsti- 
tutionally vague, served no legitimate 
purpose, failed to give fair notice of pro- 
scribed activity, and were overbroad. To 
date, Florida courts have rejected these 
arguments. Further, the Florida Su- 
preme Court has ruled that a person 
may not rely upon a double jeopardy 
defense merely because he or she pleads 
guilty to violating an injunction for pro- 
tection by engaging in the same con- 
duct that served as the basis for the 
aggravated stalking charge. In State v. 
Johnson, 676 So. 2d 408 (Fla. 1996), the 
Supreme Court held that the prosecu- 
tion of aggravated stalking did not vio- 
late double jeopardy, despite the 
defendant’s plea to violating an injunc- 
tion for protection, due to the fact that 
aggravated stalking contains some el- 
ements not present in a contempt ac- 
tion for violation of injunction. 

Florida is the second state to enact a 
stalking law, which is not to say the law 
is without its detractors. Some mem- 
bers of the criminal defense bar have 
touted it to be a vague and overbroad 
crime, as well as an “in vogue,” or a “po- 
litically correct crime.” Further, the 
ability of law enforcement to make war- 


Law enforcement 
agencies can assist 
stalking victims in 
a panoply of ways 

even though the 
agencies often lack 
the human and fiscal 
resources to provide 
round-the-clock 
protection 


rantless arrests for stalking solely on 
the basis of the victim’s word, despite 
the absence of corroborating evidence, 
is distressing to the defense. Equally 
distressing to prosecutors and law en- 
forcement are the difficulties of putting 
together and trying a case with little 
or no physical evidence to present to the 
jury. Such scenarios are aggravated by 
the fact that many Florida law enforce- 
ment agencies do not have viable stalk- 
ing policies and procedures nor anti- 
stalking training in place.’ 


Prosecuting and Defending 
the Stalker 

Unlike some criminal offenses, stalk- 
ing is unique as the nature of the crime 
poses like challenges for the prosecu- 
tion and the defense. Often, the case 
will come down to the credibility of the 
victim as he or she is, more likely than 
not, the sole witness. Stalking victims 
who do not keep detailed journals of the 
times, dates, and actions of the staiker 
usually speak in vague, broad terms 
when describing the stalker’s activities. 
Players in the criminal justice system 
are challenged by victims who claim, 
“she is always following me,” “he is al- 
ways there when I get off from work,” 
“he called me a million times last 
week,” and so on. Add pre-existing 
marital discord or a child custody battle 
to a given equation and the art of sepa- 
rating fact from fiction comes into play. 
When marital discord aggravates the 
tension between parties, actions that 
were once routine or welcome may now 
be considered harassment or stalking 
to the complainant. A thorough inves- 
tigation on the part of law enforcement 
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often serves to identify true stalking 
cases from false ones. 


The California Experience 

California was not only the first state 
to enact anti-stalking legislation, but 
it was arguably the first state to boast 
a criminal justice system that appreci- 
ates the full scope of the stalking phe- 
nomenon.° In July 1990, the Los Ange- 
les Police Department established a 
Threat Management Unit (TMU) to in- 
vestigate long-term, abnormal patterns 
of threat and/or harassment directed 
toward a specific individual.® Since its 
inception, TMU personnel have devel- 
oped expertise in both the assessment 
and management of stalking cases. One 
method utilized to assist the stalking 
victim is the creation of a suspect in- 
tervention program. Once the TMU 
determines the type of stalking case 
they are dealing with, they rely upon 
one of several intervention programs. 
Such programs consist of one or more 
of the following intervention tech- 
niques: 
Detective Contact 

A law enforcement officer contacts 
the suspect either through mail, tele- 
phone, or a face-to-face contact. Such 
contacts have proven deterrent effects, 
especially when dealing with “simple 
obsessional” stalkers. 
*Temporary Restraining / Protective 
Orders 

Although it is arguable that restrain- 
ing or protective orders deter violence, 
they are useful in effecting at-scene 
arrests. This is especially true in 
Florida, which permits law enforce- 
ment officers to arrest, without a war- 
rant, a person believed to have violated 
an injunction for protection. 
*Arrest and Detention 

Statistics compiled by the U.S. Jus- 
tice Department reveal that spending 
several days behind bars has a sober- 
ing effect on persons who have never 
experienced the harsh realities of in- 
carceration. Arrest and detention pro- 
vides several benefits, such as afford- 
ing the victim time to relocate, and 
giving the suspect time to reflect on his 
or her activities. 
Mental Health Diversion 

This typical'y focuses on a police 
officer’s involuntarily detaining an in- 
dividual for psychiatric assessment 
when circumstances warrant. 

California’s efforts to classify, inves- 
tigate, and prosecute stalkers have not 
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gone unnoticed. Indeed, a myriad of law 
enforcement agencies across the United 
States are taking a long, hard look at 
stalking. 


The Tennessee Experience 

The city of Nashville, Tennessee, is 
taking steps toward preventing stalk- 
ing before the victim is subjected to the 
abuses of the stalker. If a person is be- 
ing stalked in Nashville, the police 
stalk the stalker by using the same 
methods they have used in the past to 
track drug suspects. By making video- 
tapes, using caller ID, and taping tele- 
phone conversations, the police are able 
to show the stalker’s course of conduct. 
One Nashville police officer commented 
on the ease of getting such evidence, 
opining, “It’s so easy. All you have to do 
is stay near the stalker’s target and 
here he comes.”?° Nashville’s anti-stalk- 
ing program is part of its PEACE (Pro- 
gram to End Abuse through Counsel- 
ing and Education) domestic violence 
project. 


The Tampa Experience 

One domestic violence assistance pro- 
gram that is gaining popularity is the 
Abused Women Active Response Emer- 
gency (AWARE) system, which began in 
Tampa, Florida, and has expanded to 
46 U.S. and Canadian cities. Once a 
battered women meets the eligibility 
criteria for participation in AWARE, a 
security system is installed in her home 
that provides the victim with an emer- 
gency necklace pendant for as long as 
the need exists. Should a participant 
find herself in danger from a stalker or 
abuser, she can press the pendant or 
emergency button on the system panel 
mounted in her home. This alarm alerts 
the security company which immedi- 
ately contacts law enforcement." 


Assisting the Stalking Victim 
Law enforcement is usually the first 
criminal justice agency to become in- 
volved in cases where stalking is al- 
leged. Unfortunately, law enforcement 
agencies generally lack the human and 
fiscal resources to provide victims with 
round-the-clock protection. Law en- 
forcement agencies can, however, assist 
the stalking victim in a panoply of ways 
short of providing personal protection. 
After investigating the complaint, they 
can best assist the stalking victim by: 
¢ Advising the victim to maintain a diary 
or daily log of the stalker’s activities; 


¢Ensuring the victim is aware of both 
civil and criminal remedies; 
*Assisting victims in enhancing per- 
sonal security; 

*Advising victims to be alert for un- 
usual packages or boxes that arrive at 
their home or workplace; 

e Advising victims that phone numbers 
should be changed and unlisted; 

e Advising that trusted neighbors, co- 
workers, and family members be 
alerted; 

e Advising them to avoid any patterns 
of exercise or other activities in the 
neighborhood. 

Advising them that keys and locks 
should be inventoried and accounted for 
and locks should be changed accord- 
ingly; 

eAdvising them to obtain a mobile 
phone; 

eAdvising victims to park in well- 
lighted areas, visually check the car 
every time entering and leaving it, and 
lock both the car and the garage at all 
times; 

¢ Advising them to drive to the nearest 
law enforcement agency if followed by 
a stalker.” 


Conclusion 

The assessment, investigation, pros- 
ecution, and defense of stalking cases 
is a most complex and challenging pro- 
cess. Often, victims suffer a host of in- 
dignities before, during, and after law 
enforcement intervention. Stalking vic- 
tims are encouraged to report the ac- 
tions of the stalker immediately, and to 
keep a detailed journal of the stalker’s 
actions. The criminal justice system is 
encouraged to learn to distinguish be- 
tween the types of stalkers in an effort 
to effectively stop them before they 
cause irreparable harm to their victims. 
As mental health and forensic experts 
continue to study the phenomenon of 
stalking, we will begin to get a better 
picture of just what prompts stalkers 
to engage in their campaigns of harass- 
ment, terror, and violence. QO 
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945 (1993). 

® John C. Lane, Threat Management Fills 
Void in Police Services, Pouice Cuier, Aug. 
1992, pp 27-31. 

1 Susan R. Paisner, Domestic Violence: 
Targeting Batterers, THE JOURNAL, winter 
1996, pp 32-51. 

1 Td. at 33. 

? Harvey Wallace, A Prosecutor’s Guide to 
Stalking, NATIONAL PRosEcuTOR, Jan. 1995, 
pp 26-30. 
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TRIAL LAWYERS FORUM _ 


The Challenge of Peremptory Challenges 
A Brief Study in the Evolution of the Law 


t is a day in 13th century En- 

gland, some 50 years after 

Henry II, great-grandson of 

William the Conqueror, held his 
Assize at Clarendon. At that Assize, 
Henry had radically altered the legal 
system of his people. The existing forms 
of trial—compurgation, ordeal, and 
combat—were abolished. In their place, 
the King had created something en- 
tirely new: trial by jury. The people 
were not happy with the change. The 
old ways were better, they said, because 
through them God decided their dis- 
putes. God, who knew the secrets of 
every heart and put His hand on every 
life, would never permit wrong to tri- 
umph over right. Now their King was 
requiring them to be tried by men no 
better than themselves. 

On this particular day, the King’s 
Justice, riding his regular circuit, comes 
to the shire full cloaked with his royal 
authority and a local miscreant is 
brought before him. 

“William,” the Justice demands, his 
voice striking terror into the very bones 
of the defendant and the people gath- 
ered around, “now answer me by what 
device thou camest by this mare; for at 
least thou canst not deny that she was 
found with thee, and that thou didst 
avow her for thine own.” 

“Sire, I disavow this mare,” William 
replies, “and never saw I her until now.” 

“Then, William, thou canst right 
boldly put thyself upon the good folk of 
this vill that never thou didst steal her.” 

“Nay, sir, for these men have hearts 
big against me and hate me much be- 
cause of this ill report which is sur- 
mised against me.” 

“Thinkest thou, William, that there 
be any who would commend his body 


On this particular 
day, the King’s 
Justice, riding his 
regular circuit, 
comes to the shire 
full cloaked with his 
royal authority and 
a local miscreant is 
brought before him 
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and soul to the devils for thee or for love 
or hatred of thee? Nay, verily, they are 
good folk and lawful, and thou canst 
oust from among them all those whom 
thou suspectest of desiring thy condem- 
nation.”! 

And so, with the invention of the jury 
trial, we have the first suggestion of the 
peremptory challenge: not so much as 
a means of ensuring fairness but as a 
sales pitch for a new-fangled idea. Nor 
should we conclude that the medieval 
system of criminal justice had advanced 
very far. Defendants who could not be 
coaxed into submitting to the “new” 
form of trial were subjected to peine 
forte et dure—punishment strong and 
hard—until they “voluntarily” changed 
their minds. Peine forte et dure started 
out as ordinary torture, confinement in 
a dungeon on stale bread and water 
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“from the water running next to the 
prison neither from fountain or river,” 
and eventually standardized into pil- 
ing stones on the defendant’s body un- 
til the defendant either agreed to trial 
by jury or was crushed to death. 

But one point, at least, cannot be 
overlooked: The concept of the jury chal- 
lenge has been around for nearly as 
long as the concept of the jury itself. It 
is not a modern fillip brought into be- 
ing by pop psychologists and self-pro- 
claimed jury experts; rather, it is a 
thread woven through the warp and 
weft of our legal system. 


Winds of Change 

In 1965, Alabama was using a “struck 
jury” system in which “about 100 
people” would be called for service in a 
capital case. As the U.S. Supreme Court 
explained in Swain v. Alabama, 380 
U.S. 202 (1965), “[alfter excusals and 
removals for cause, the veniere in a 
capital case is reduced to about 75. The 
jury is then ‘struck’ — the defense strik- 
ing two veniremen and the prosecution 
one in alternating turns, until only 12 
jurors remain.” The Court refused to 
examine the prosecutor’s reason for 
exercising challenges and said, “[Wle 
cannot hold that the striking of Negroes 
in a particular case is a denial of equal 
protection of the laws.” But, the Court 
warned, “If the State has not seen fit to 
leave a single Negro on any jury ina 
criminal case, the presumption protect- 
ing the prosecutor might well be over- 
come.” 


Let Us Leave It to the States 

By 1982, pressure for change was 
building. Two states, California and 
Massachusetts, had limited the right of 
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an individual prosecutor to exercise 
peremptory challenges on racial 
grounds. Then it was New York’s turn 
to enter the fray. In People v. McCray, 
57 N.Y. 542, 457 N.Y.S.2d 441, 443 
N.E.2d 915 (1982), the New York Court 
of Appeals considered a case in which a 
young African-American had been con- 
victed of the armed robbery of a white 
victim. During jury selection, the pros- 
ecutor used eight of her eleven peremp- 
tory challenges to rid the jury of seven 
black and one Hispanic venirepersons. 
Nevertheless, on appeal, New York’s 
highest court saw no reason to change 
a system which it said had been in use 
in that state for over 100 years. In a 5- 
2 opinion, Judges Meyer and Fuchsberg 
dissenting in separate opinions, the 
court held that while the Sixth Amend- 
ment requires that the jury pool be se- 
lected from a representative cross-sec- 
tion of the community, once the pool is 
selected, “prospective jurors may be 
excluded through the exercise of cause 
challenges and peremptory challenges.” 
On a petition of certiorari to the United 
States Supreme Court, McCray v. New 
York, 461 U.S. 77 (1983), Justices 
Brennan and Marshall wanted to grant 
review of the issue on constitutional 
grounds, but Justices Stevens, 
Blackmun, and Powell voted to wait 
and see how other state courts would 
handle the issue. King Henry’s fabric 
was frayed but holding. 


The Neil Case 

In 1984, Florida became the third 
state to tug at the loosening thread of 
peremptory challenges. That year, the 
Florida Supreme Court decided State 
v. Neil, 457 So. 2d 481 (Fla. 1984). Be- 
ginning its historic decision with the 
words, “Believing it is time in Florida 
to hold that jurors should . . . not be 
subject to being rejected solely because 
of the color of their skin,” the court held 
that peremptory challenges would no 
longer be completely peremptory. In- 
stead, if one party excused a prospec- 
tive juror who was a member of a dis- 
tinct racial group, and the opposing 
party objected and showed a strong 
likelihood that the veniereperson was 
challenged because of race, the party 
seeking to exercise the challenge would 
be required to show that the challenge 
was not exercised solely on racial 
grounds. After 750 years, at least in 
Florida and two other states, the hap- 
less William could no longer oust just 


anyone he suspected of desiring his con- 
demnation; sometimes he would have 
to provide an explanation.” 


Enter: Tne Feds 

Two years after the Florida Supreme 
Court ruled in Neil, Justices Brennan 
and Marshall got their wish: the United 
States Supreme Court squarely faced 
the issue of peremptory challenges vis- 
a-vis race in Batson v. Kentucky, 476 
U.S. 79 (1985). A divided Court held 
“the Equal Protection Clause forbids 
the prosecutor from challenging poten- 
tial jurors solely on account of their 
race,” but to establish a claim a defen- 
dant would have to show that he or she 
was a member of a “cognizable racial 
group” and that the challenged juror 
was “of the defendant’s race.” And, the 
Court warned, the prosecutor’s expla- 
nation for exercising the peremptory 
challenge need not rise to the level of a 
challenge for cause, but it must consist 
of something more than the assumption 
or intuition that the juror would be 
partial to the defendant because of their 
shared race. The opinion did not go far 
enough for Justice Marshall: in a sepa- 
rate concurrence, he wrote that the goal 
of ending racial discrimination in the 
jury selection process “can be accom- 
plished only by eliminating peremptory 
challenges entirely.” 


Cognizable Groups: 
Questions, Questions 

The Neil and Batson decisions raised 
more questions than they answered. A 
year after Neil, a Florida defendant 
raised a similar challenge, claiming 
that he was a “Latin American.” Valle 
v. State, 474 So. 2d 796 (Fla. 1985). The 
Florida Supreme Court rejected his ar- 
gument, holding that the term “Latin 
American” encompassed people from 
“too many different cultural back- 
grounds and attitudes to constitute a 
single cognizable class for equal protec- 
tion analysis.” In an apparent challenge 
to that view, a few years later the Third 
District Court ofAppeal said in Moriyon 
v. State, 543 So. 2d 379 (Fla. 3d DCA 
1989), “[W]e now hold explicitly that a 
party may request an inquiry into the 
use of peremptory challenges on the 
basis of ethnicity.” 

Federal courts also appeared to be 
moving in conflicting directions. In 
United States v. Alcantar, 832 F.2d 1175 
(9th Cir. 1987), a case involving a His- 
panic defendant, the Ninth Circuit 


Court of Appeals applied the Batson 
ruling to Hispanic jurors, and in United 
States v. Chinchilla, 874 F.2d 695 (9th 
Cir. 1989), the same court said that the 
defendants “are Hispanics, and, there- 
fore, are members of a cognizable ra- 
cial group.” On the other hand, in 
United States v. DiPasquale, 864 F.2d 
271 (3d Cir. 1988), the Third Circuit 
Court of Appeals rejected a similar ar- 
gument brought on behalf of co-defen- 
dants who claimed to be of Italian de- 
scent. The court said, “[E]ven if we read 
Batson to extend beyond black Ameri- 
cans,” the defendants did not make a 
showing of the “cognizability” of their 
group. 


The Neil/Slappy Rule: Answers 
and More Questions 

Four years after Neil, the Florida 
Supreme Court again spoke to the is- 
sue of peremptory challenges, this time 
in the case of State v. Slappy, 522 So. 
2d 18 (Fla. 1988). Calling peremptory 
challenges an “ancient tradition” and 
observing that “constitutional provi- 
sions must prevail,” the court said the 
issue was not whether any member of 
the “minority in question” had been 
seated on the jury; the issue was 
“whether any juror had been so ex- 
cused.” The court then laid down some 
explicit rules for the new procedure. 
First, any doubt about whether the 
“complaining party” had met the bur- 
den of showing that peremptories were 
being used in a racially discriminatory 
manner would be resolved in that 
party’s favor. Second, rebuttal by the 
complained-of party must consist of a 
“clear and racially neutral explana- 
tion.” And then the court attempted to 
weave its rule into the fabric of a trial, 
somewhere between challenge for cause 
and peremptory challenge. The expla- 
nation given “need not rise to the level 
of a challenge for cause,” the court 
warned, and the trial judge was re- 
quired to evaluate both the credibility 
of the person offering the reason and 
the credibility of the reason. Still, the 
trial court must find the reason to be 
neutral and reasonable and “not a pre- 
text” before it could allow a peremptory 
challenge to be exercised. Offering 
guidelines of its own, the court said that 
five nonexclusive reasons weighed 
against the legitimacy of a race-neutral 
reason: 1) alleged group bias not shown 
to be shared by the juror in question; 
2) failure to examine the juror; 3) sin- 
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gling out a juror for special question- 
ing; 4) giving a reason which was unre- 
lated to the facts of the case; and 5) giv- 
ing a reason which was equally 
applicable to jurors who were not chal- 
lenged. Finally, the court added a ca- 
veat: The function of the trial court in 
determining the reasonableness of a 
reason was not to substitute its judg- 
ment for that of the lawyer giving it; 
the court should merely decide if the 
reason given was such that some rea- 
sonable persons would agree. And then 
in Roundtree v. State, 546 So. 2d 1042 
(Fla. 1989), the court reminded trial 
judges that the state’s explanations for 
challenged peremptories must be “criti- 
cally evaluated” to “assure they are not 
pretexts for racial discrimination.” 


But How Reasonable is 
‘Reasonable’? 

The now-designated Neil /Slappy 
Rule was troublesome from the start 
simply because most lawyers are not 
very reasonable when picking a jury. “I 
just don’t like that guy; I get bad vibes 
from him,” became a common reason 
which was repeatedly bashed in appel- 
late decisions.* Yet at the same time, 
who among us will not admit that body 
language plays an almost indispensable 
role in jury selection? And then there 
were the homemade “rules” that had 
grown up about the subject: rules as 
strongly held and arcane as home rem- 
edies for the removal of warts. Prosecu- 
tors had been told for generations never 
to leave a man who wore a bow tie ona 
jury; those guys are nonconformists. 
Never leave engineers on the jury; they 
need to be convinced to a mathemati- 
cal certainty. Always excuse teachers 
and nurses; they are too sympathetic. 
Always, always, eliminate part-time 
workers; they’re unstable. But when 
the chips were down and you were 
asked to state your reason on the 
record, could you really say, “Because 
he’s wearing a bow tie?” On the other 
hand, if you did give that as a reason, 
would not some perfectly reasonable 
and otherwise rational trial lawyers 
readily agree? 


Tactical Retreat by Florida 
Supreme Court? 

By 1990, it appeared things might be 
getting out of hand. Soon the court 
would be called upon to decide, almost 
on a case-by-case basis, which reasons 
were “pretextual” and which were not. 


People who were following the evolu- 
tion of the peremptory challenge issue 
sensed a slight retreat. In Reed v. State, 
560 So. 2d 203 (Fla. 1990), the court 
said, “Only one who is present at the 
trial can discern the nuances of the spo- 
ken word and the demeanor of those in- 
volved,” and affirmed the peremptory 
challenge of an African-American 
venireperson, noting—contrary to its 
specific language in Slappy—that “two 
of the jurors who were seated were 
black.” From now on, the court said, it 
would “rely on the inherent fairness 
and color blindness of our trial judges 
who are on the scene and themselves 
get a ‘feel’ for what is going on in the 
jury selection process.” Then, in Green 
v. State, 583 So. 2d 647 (Fla. 1991), cert. 
denied, 502 U.S. 1102 (1991), the court 
reminded trial judges that racially neu- 
tral reasons for peremptory challenges 
“need not rise to the level justifying 
challenges for cause,” and again told 
them it was their responsibility to 
evaluate both the credibility of the rea- 
son asserted and the credibility of the 
person offering it in determining 
whether a peremptory challenge was 
racially motivated. Still, if some observ- 
ers sensed a retreat, it was not a full- 
blown rout. In Jefferson v. State, 595 
So. 2d 38 (Fla. 1992), the court went 
out of its way to point out, “It is the 
right to an impartial jury, not the right 
to peremptory challenge that is consti- 
tutionally protected.” 


And Advance by District 
Courts of Appeal 

If the Florida Supreme Court was 
showing signs of fatigue with the issue, 
the district courts were ordering “full 
speed ahead.” In Alen v. State, 596 So. 
2d 1083 (Fla. 3d DCA 1992), the Third 
District Court ofAppeal, in perhaps one 
of the few legal opinions that required 
the reprinting of Rand-McNally maps 
in the Southern Reporter, held that 
Hispanics are a cognizable racial group 
and extended the Neil / Slappy holdings 
to peremptory challenges directed to- 
ward them. And, significantly, although 
Florida Supreme Court rejected the 
“Latin American” argument in Valle 
seven years earlier, it approved Alen in 
an opinion of its own.* Then in 1993 in 
Laidler v. State, 627 So. 2d 1263 (Fla. 
4th DCA 1993),° a case all too familiar 
to the author, the Fourth District Court 
of Appeal held for the first time that 
women were an identifiable classifica- 


102 THE FLORIDA BAR JOURNAL/JUNE 1997 


tion under the Neil/Slappy line of 
cases, and extended those holdings to 
cover gender. Trial lawyers, beset from 
all sides, began to ask themselves 
where it would it all end.* Was Justice 
Marshall right? Would peremptory 
challenges in American courtrooms go 
the way of red robes and wigs? 


Back to Basics—Well, Not 
Exactly 

In 1996, the Florida Supreme Court 
appeared to have had enough. In 
Melbourne v. State, 679 So. 2d 759 (Fla. 
1996), the court returned to its Neil 
roots and attempted to explain, hope- 
fully for the last time, just how far it 
had intended to go—and not to go—in 
its 1984 landmark opinion. The court 
said that a party objecting to the other 
side’s use of a peremptory challenge on 
racial grounds must: a) make a timely 
objection on that basis; b) show that the 
venireperson is a member of a distinct 
racial group; and c) request that the 
trial court ask the striking party the 
reason for the strike. Given those pre- 
requisites, the Supreme Court said, 
“The burden of production shifts to the 
proponent of the strike to come forward 
with a race-neutral reason.” Then the 
court added, “If the explanation is fa- 
cially race-neutral and the [trial] court 
believes that, given all of the circum- 
stances surrounding the strike, the ex- 
planation is not a pretext, the strike 
will be sustained.” And, said the court, 
the trial court’s focus in making that 
determination “is not on the reason- 
ableness of the explanation but rather 
its genuineness.” Bow tie wearers, be- 
ware! The home remedies had been re- 
born! 


Conclusion 

It has been more than a decade since 
the Florida Supreme Court first 
wrestled with the issue of racial dis- 
crimination as silently practiced 
through the use of peremptory chal- 
lenges. Its decision was initially seen 
by many lawyers as a death knell for 
the peremptory challenge process, a 
result the late Justice Thurgood 
Marshall might have applauded. Yet 
the court was wiser—perhaps one 
should say “better’—than that. It man- 
aged to pull a flawed and pernicious 
thread out of the fabric of our jury trial 
system without unnecessarily damag- 
ing the fabric of the jury trial itself. 
Goodman William can be at rest. He 
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may still use whatever arcane method 
he trusts to oust from his jury those 
whom he suspects of desiring his con- 
demnation. The trial judge doesn’t have 
to agree with his reasons; nor do his 
reasons have to make a whole lot of 
sense. They just have to be color- 
blind.Q 


1 For this quotation, taken from a 13th 
century instructional manual for judges, 
and for the historical information which 
precedes and follows it, I am indebted to 
Charles Rembar’s book, The Law of the 
Land, Simon and Schuster, publishers, New 
York, 1980. 

2 In Koenig v. State, 497 So. 2d 875 (Fla. 
3d D.C.A. 1986), the Third District Court of 
Appeal pointed out that nothing in the Neil 
decision limited it to prosecutors; neither 
side could exercise peremptory challenges 
solely on the basis of race. And in March 
1985, six months after the Neil opinion was 
issued, the Third District extended its hold- 
ing to civil cases. City of Miami v. Cornett, 
463 So. 2d 399 (Fla. 3d D.C.A. 1985), cause 
dism., 469 So. 2d 748 (Fla. 1985). 

3 See, e.g., Joiner v. State, 618 So. 2d 174 
(Fla. 1993). 

4 State v. Alen, 616 So. 2d 452 (Fla. 1993). 

5 See also Abshire v. State, 642 So. 2d 542 
(Fla. 1994), where the Florida Supreme 
Court, following the United States Supreme 
Court in J.E.B. v. Alabama ex rel. T:B., 511 
U.S. 127 (1994), held the same. 

8 See David Margolick, Question for the 
90’s: Just What is a Jury of Peers? N.Y. 
TimEs, Feb. 17, 1992. 
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A Word About Bar 
Journal Articles. ... 


The primary purpose of articles and columns in 


The Florida Bar Journal is to educate the reader 
on issues of substantive law and practical 
concern to lawyers. 

Analysis, opinion and criticism of the present 
state of the law are 
encouraged and should be clearly identified by 
sufficient legal authority on all sides of an issue 
to enable the reader to assess the validity of the 
opinion. Where criticism is voiced, suggestions 
for reform should be included. 

Articles may be submitted on letter-size paper, 
double-spaced, with one-inch margins, and must 
be accompanied by a word-processing diskette 
containing the article. Citations should be 
consistent with the Uniform System of Citation. 
Lead articles may not be longer than 18 pages, 
including footnotes, and will be reviewed by 
members of The Florida Bar Journal Editorial 
Board. Review usually is completed in six weeks. 
Columns may be submitted directly to section 
column editors, or the editorial offices. Column 
manuscripts may be 12 pages, 
including footnotes. 

Manuscripts may be submitted to: 


Editor, The Florida Bar Journal, 


650 Apalachee Parkway, Tallahassee, Florida 
32399-2300. 
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TAX LAW NOTES. 


An Honest Debtor Can Still Discharge Tax 
Liabilities in Chapter 7 Bankruptcy 


Imost all bankruptcy debt- 
ors are affected by tax li- 
abilities and the Internal 
Revenue Service is the most 
feared creditor, if not the most frequent 
creditor, listed on bankruptcy clients’ 
schedules. The Internal Revenue Ser- 
vice, however, is one of the slowest 
creditors to act to protect its collection 
rights. Congress compensates for the 
government’s slowness by providing it 
with the most aggressive collection 
tools and remedies.' Normally, by the 
time a client makes a decision that fil- 
ing for protection in bankruptcy is the 
only remaining remedy to stay credi- 
sors from pursuing their claims, the cli- 
ent is destitute. Prior to the bankruptcy, 
the client probably will have a history 
of first paying the most persistent credi- 
tor, or the creditor with the most im- 
mediate remedy, rather than paying the 
government's tax liability. 

The government has recently ob- 
jected to the client’s discharge of tax li- 
abilities in certain bankruptcy cases 
under Bankruptcy Code §523(a)(1)(C)? 
if the client knew of a tax liability and 
yet paid other creditors ahead of the 
government. The Fifth and Sixth Cir- 
cuits have accepted the government’s 
argument and have held that when a 
client has paid any creditor ahead of 
the government, the client has “will- 
fully attempted in any manner to evade 
or defeat a tax liability” and, therefore, 
is not entitled to a discharge of tax 
debt.* In contrast, the 11th Circuit will 
not deny the client a discharge of tax 
debt on an omission of duty only, but 
additionally requires the government 
to prove that the client committed an 
affirmative act of fraud with regard to 
the tax debt. Depending on the circuit, 
every client who has paid a non-govern- 
ment creditor ahead of the government 
creditor puts his or her ability to dis- 
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charge an otherwise dischargable tax 
liability in bankruptcy in jeopardy. The 
author’s opinion is that the Fifth and 
Sixth Circuit’s position is demonstra- 
bly at odds with the intentions of draft- 
ers of the Bankruptcy Code. 


Chapter 7 Compared to 
Chapter 13 

An individual, or a married couple, 
choose between two primary chapters 
in bankruptcy. The clerk’s office for the 
Middle District of Florida, Jacksonville 
Division, reported that in 1996, 6,089 
Chapter 7 (“liquidation”) cases and 
1,967 Chapter 13 (“wage earner plan”) 
cases were filed in its division, which 
represents an approximate 26 percent 
increase from the prior year. The two 
bankruptcy chapters must be consid- 
ered in all cases where possible tax li- 
abilities are in issue since each chap- 
ter affects the client’s discharge 
differently. 

A bankruptcy under Chapter 7, 11, 
or 13‘ is commenced when a client files 
a petition in the bankruptcy court. Fi- 
nancial schedules are attached to the 
petition that show the client’s creditors, 
assets, liabilities, income, expenses, 
and brief financial history. Once the 
court enters the “order of relief,” which 
is usually the same day the client’s pe- 
tition is filed, the creditors are enjoined 
from pursuing further collection of their 
debts outside of the bankruptcy. Also 
upon filing the petition, the client’s non- 
exempt assets become part of the bank- 
ruptcy estate subject to either liquida- 
tion under Chapter 7 or administration 
under Chapter 13 by a court-appointed 
trustee.® 

A creditor may object to the debtor’s 
discharge of a particular debt, or to the 
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discharge generally.® If no creditor is 
successful in objecting to the client’s 
bankruptcy discharge in whole or in 
part, the court enters an order grant- 
ing the client’s discharge and imposes 
a permanent injunction against most 
pre-petition creditors from attempting 
to ever collect the debt or hold the cli- 
ent liable for the debt,’ including cer- 
tain tax debts, as will be discussed here- 
after. 

A Chapter 13 bankruptcy differs from 
a Chapter 7 bankruptcy in both its pro- 
cedures and its effect on the client’s dis- 
charge. In a Chapter 13 bankruptcy, the 
client proposes a payment plan with a 
duration of three to five years, rather 
than a liquidation of assets.* The cli- 
ent will make monthly payments as set 
forth in the court-approved plan to a 
Chapter 13 trustee,® who in turn dis- 
tributes the funds to creditors as set 
forth in the plan. Upon completion of 
the plan, the court enters an order of 
“superdischarge,”’® which discharges 
the debtor of the debts provided for in 
the plan, including certain federal and 
state tax liabilities. A superdischarge 
may be granted regardless of a 
§523(a)(1)(C) challenge." A lesser dis- 
charge is available under §1328(b) and 
is not referred to as a “superdischarge.” 

A number of clients are not eligible 
to file a Chapter 13 petition” or are not 
able to propose a feasible plan under 
Chapter 13 and, therefore, must file for 
bankruptcy protection under Chapter 
7. Before filing the bankruptcy petition, 
the attorney must consider which chap- 
ter will be able to provide the client with 
a possible discharge of tax indebted- 
ness. 

This article addresses how the “will- 
fully attempting in any manner to 
evade or defeat a tax” language of 
§523(a)(1\(C) of the Bankruptcy Code 
will be applied by a court to the facts of 
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a government’s tax claim and what 
standard of willfulness will be used to 
except a tax liability from a Chapter 7 
or Chapter 11 bankruptcy discharge. If 
the court allows the government to 
prove willfulness with the slight stan- 
dard used by the Fifth and Sixth Cir- 
cuits, many clients will lose the oppor- 
tunity to obtain a “fresh start” when 
they are not able to discharge what are 
otherwise dischargable tax liabilities in 
bankruptcy.’* 


Standard under §523(a)(1)(C) 

The courts that have interpreted 
§523(a)(1)(C) agree that there is no defi- 
nition of evasion or willfulness under 
the Bankruptcy Code or the Internal 
Revenue Code.‘ The interpretation of 
the willfulness requirement under the 
second prong of §523(a)(1)(C) has 
prompted debate among the courts. The 
similar language of “willfully attempt- 
ing in any manner to evade or defeat a 
tax” is found in at least four statutes of 
the Internal Revenue Code. The cir- 
cuit courts that have addressed the will- 
fulness standard under §523(a)(1)(C) 
have applied one of the two following 
Code sections to determine willfulness. 
26 U.S.C. $6672 

Section 6672 of the Internal Revenue 
Code states: “Any person required to 
collect ... and pay over any tax... who 
willfully fails to collect such tax. . . or 
willfully attempts in any manner to 
evade or defeat any such tax or the pay- 
ment thereof. ...shall...be liable toa 
penalty... .” 

Section 6672 is used to impose tax 
liabilities on certain corporate officers 
for the employer’s share of federal with- 
holding taxes and Social Security taxes 
often referred to as “trust fund” taxes. 
If the Internal Revenue Service deter- 
mines that a corporate representative 
was a “responsible person” under 
§6672, the IRS imposes a 100 percent 
“trust fund” penalty making the corpo- 
rate representative responsible for the 
employer’s share of the taxes.'® 

The willfulness standard under 
§6672 only requires that a client have 
a knowledge that taxes are owing and 
not being paid, but does not require that 
the client commit an affirmative act or 
have a malicious intent in order to show 
the client’s willfulness. 

26 U.S.C. $7201 

Section 7201 of the Internal Revenue 
Code possesses similar language as 
§6672 and is the statute used by the 


government to prosecute felony tax eva- 
sion. Section 7201 requires three ele- 
ments in order to show a client’s will- 
ful attempt: 1) willfulness; 2) failure to 
pay the tax when due; and 3) an affir- 
mative act constituting an evasion or 
attempted evasion of the tax.'” 

The Supreme Court provided ex- 
amples of behavior representing affir- 
mative acts in Spies v. United States, 
317 U.S. 492, 499 (1943), as follows: 
[W]e would think affirmative willful attempt 
may be inferred from conduct such as keep- 
ing a double set of books, making false en- 
tries or alterations, or false invoices or docu- 
ments, destruction of books or records, 
concealment of assets or covering up sources 
of income, handling of one’s affairs to avoid 
making the records usual in transaction of 
the kind, and any conduct, the likely effect 
of which would be to mislead or conceal. 


The Spies’ list of illustrations may be 
read as suggesting that the required 
acts of commission should be of such a 
character as is likely to mislead or con- 
ceal, and thus hinder detection, and 
should do more than what is done by a 
simple omission.!* 


Varying Application of 
Willfulness Standard 

Three circuits courts, the Fifth, Sixth, 
and Eleventh, have addressed the will- 
fulness standard the courts should use 
when determining whether to discharge 
federal and state tax liabilities in Chap- 
ter 7 and Chapter 11 bankruptcies un- 
der §523(a)(1)(C). 
¢Less restrictive standard followed by 
Fifth and Sixth Circuits 

The Sixth Circuit evaluated and ap- 
plied the willfulness standard under 
§523(a)(1)(C) in United States v. 
Toti,149 B.R. 829 (E.D. Mich. 1993), 
rev’g, 141 B.R. 126 (Bankr. E.D. Mich. 
1992), aff'd 24 F.3d 806 (6th Cir. 1994), 
cert. denied, __ U.S. __ (1994). In Toti, 
the government proved that the tax- 
payer was guilty of failing to file tax 
returns, but the government failed to 
prove that the taxpayer committed 
fraud by affirmative acts like those dis- 
cussed in Spies. The bankruptcy court 
agreed with the debtor that his income 
tax liability should be discharged since 
the government failed to prove fraud by 
acts of commission. On appeal, the dis- 
trict court and the Sixth Circuit dis- 
agreed with the bankruptcy court and 
held that the government need not 
show affirmative acts of fraud to pre- 
vent a discharge of tax indebtedness. 
The circuit court held that the govern- 


ment must prove that 1) the debtor had 
a duty under the law; 2) the debtor 
knew he had that duty; and 3) the 
debtor voluntarily and intentionally 
violated that duty. 

The Sixth Circuit considered the 
more restrictive standards for finding 
willfulness set forth in 26 U.S.C. §7201 
(as applied in the bankruptcy court), 
and the less restrictive standards set 
forth in 26 U.S.C. §6672 (as applied in 
the district court). The Sixth Circuit 
said that “the purpose of the Bank- 
ruptcy Code is to allow the honest 
debtor a fresh start. . . [and] Toti does 
not fall within the category of honest 
debtors” since he failed to file his tax 
returns. The Supreme Court denied 
Toti’s petition for certiorari and left 
unanswered the question of which stan- 
dard the lower courts should apply in 
§523(a)(1)(C) cases. 

The Fifth and Sixth Circuits use 
§6672 to measure the standard of will- 
fulness in tax discharge cases. Under 
§6672, the government only has to 
prove by a preponderance of the evi- 
dence that the debtor voluntarily, con- 
sciously, or intentionally paid other 
creditors and failed to pay income tax 
liabilities when the debtor knew that 
the taxes were owed.” In the Fifth and 
Sixth Circuits, the client seeking a fresh 
start in bankruptcy will have a diffi- 
cult time showing that other creditors 
were not paid ahead of the government, 
despite the valid reasons the client may 
have for paying the nontax creditors 
ahead of the government’s tax collec- 
tors. If the government does not volun- 
tarily concede the dischargability of the 
tax liabilities, the client will be denied 
a fresh start from the tax claims. 
¢ Standard followed by Eleventh Circuit 

The Eleventh Circuit addressed the 
willfulness issue under §523(a)(1)(C) in 
In re Haas, 173 B.R. 756 (S.D. Ala. 
1993), rev’d, 48 F.3d 1153 (11th Cir. 
1995), cert. denied, __ U.S.__ (1995).° 
In Haas, the bankruptcy court and the 
district court took opposing positions. 
The bankruptcy court adopted the debt- 
ors’ position that “willfulness” required 
that the debtors have affirmative acts 
of fraud in order for their tax liabilities 
to be excepted from discharge. The dis- 
trict court adopted the government’s 
position, which was similar to the Sixth 
Circuit’s position, and stated that the 
government needed to show only that 
the debtors voluntarily, consciously, and 
intentionally violated their duty to pay 
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the tax liabilities when they knew that 
they possessed the liabilities. 

On appeal, the debtors argued, and 
the Eleventh Circuit agreed, that the 
courts should apply the standard of 
willfulness found under 26 U.S.C. 
§7201, which requires the client to have 
committed an affirmative act of fraud 
in order to deny the client’s discharge 
under §523(a)(1)(C).21 In Haas, the 
bankruptcy court and the Eleventh Cir- 
cuit analyzed willfulness and held that 
in order for the tax liabilities to fall 
within an exception to the general dis- 
charge statute under §523(a)(1)(C), the 
government must prove that the 
debtor’s conduct included an affirma- 
tive act of fraud as required in 26 U.S.C. 
§7201 cases in addition to proving the 
intentional or voluntary violation of a 
known duty. 

After Haas was rendered, the Fifth 
Circuit criticized the Eleventh Circuit 
in Matter of Bruner, 55 F.3d 195 (5th 
Cir. 1995). The Fifth Circuit agreed that 
the proper test for willfulness under 
§523(a)(1)(C) cases is that found in Toti, 
and not the standard used in Haas. 
Despite the court’s ruling that the Fifth 
Circuit would use the less restrictive 
standard to evaluate willfulness, the 
Bruner court determined that the 
taxpayer’s liabilities were not to be dis- 
charged in the Bruner case since the 
taxpayer had committed affirmative 
acts of fraud that would cause his tax 
liabilities to be nondischargable under 
§523 (a)(1)(C). 
eAnalysis courts used to justify 
differing positions 

In both the Sixth and Eleventh Cir- 
cuits, the courts relied upon statutory 
construction to determine which stan- 
dard of willfulness should be applied in 
§523(a)(1)(C) cases. In the “omission 
only” cases of the Fifth and Sixth Cir- 
cuits, the courts used the civil tax stat- 
ute, §6672, for guidance. The Fifth and 
Sixth Circuits stated that their read- 
ing of §523(a)(1)(C) allows the court to 
give plain meaning to the word willful 
as applied under §6672, which has been 
interpreted as a voluntary, conscious, 
and intentional violation of a known 
duty. 

In contrast, the “commission re- 
quired” cases relied upon by the Elev- 
enth Circuit find that the plain mean- 
ing of the statute encompasses the 
possibility that a debtor would attempt 
to discharge criminal tax penalties in 
bankruptcy. The Eleventh Circuit was 


concerned that following the 
government’s interpretation of willful- 
ness would effectively make all tax 
debts nondischargeable, which would 
be at odds with the intentions of the 
bankruptcy code’s drafters. The Elev- 
enth Circuit reviewed analogous Inter- 
nal Revenue Code provisions to guide 
it in its interpretation of “the ambigu- 
ous provision.” After reviewing at least 
four other analogous sections with simi- 
lar language as §523 (a)(1)(C), and re- 
viewing the legislative history regard- 
ing the history of the dischargability of 
tax liabilities in bankruptcy, the court 
held that willful evasion is best applied 
under 26 U.S.C. §7201, which requires 
an affirmative act of fraud. In Haas, the 
government did not produce evidence 
showing that Haas had committed af- 
firmative acts of fraud. Under the stan- 
dards set forth in §7201, Haas’ tax li- 
abilities were dischargeable in 
bankruptcy. 

The legislative intent, which is the 
primary factor of importance in con- 
struing statutes, must be determined 
primarily from the language of the stat- 
ute. If the intent of the legislature is 
clear and unmistakable from the lan- 
guage used, it is the court’s duty to give 
effect to that intent. The general rule 
is that the courts resort to the rules of 
statutory interpretation only when the 
language of the statute is ambiguous 
and conveys different applications to 
the standards.” 

The courts that have addressed the 
willful standard under §523(a)(1)(C) 
have applied the willful standard incon- 
sistently to similar facts, thus showing 
that the language of the statute is am- 
biguous and that the courts should con- 
sider the intent of the drafters. Addi- 
tionally, the Internal Revenue Code 
contains at least four code sections that 
use similar language, yet have differ- 
ent applications, showing that the plain 
language of the statute is capable of 
varying interpretations. A court apply- 
ing the willfulness standard under 
§523(a)(1)(C) will be required to look to 
the legislative intent that section be- 
fore making a reasonable decision. 

When interpreting ambiguous statu- 
tory tax provisions, it is appropriate to 
analyze other related tax provisions 
and seek interpretation consistent with 
the tax statute viewed as an “organic 
whole.” The Eleventh Circuit correctly 
noted that the Internal Revenue Code 
has four statutes with similar language 
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that are applied differently. The court 
also considered that generally the leg- 
islature provided in the Bankruptcy 
Code that a debtor is entitled to a dis- 
charge of all liabilities, except for a few 
narrowly construed exceptions. Since 
the government is seeking to except a 
tax debt from discharge, the court may 
consider that historically tax statutes 
are drawn so that if the legislative in- 
tent is in doubt, statutes imposing taxes 
or providing for taxation are to be con- 
strued most strongly against the gov- 
ernment and liberally in favor of the 
taxpayer. The requirement for strict 
construction against the government is 
complemented by a liberal construction 
for the taxpayer. Thus, statutory pro- 
visions conferring on a debtor the right 
to discharge debts, including tax debts, 
should be liberally construed in confor- 
mity with the spirit that moved their 
enactment as the Eleventh Circuit did 
in Haas. 

The legislative history to the Bank- 
ruptcy Code gives the courts guidance 
as to which standard of willfulness to 
apply. Section 523 is an “exception to 
discharge” statute. If there is room for 
uncertainty as to legislative intent, ex- 
ceptions from a general statutory 
scheme are strictly and narrowly con- 
strued.” 

Under principles of statutory con- 
struction, the legislature is assumed to 


know the meaning of words and to have 


expressed its intent by the use of the 
words found in the statute.?® The 
legislature’s intent regarding excep- 
tions for discharge also depends under 
which chapter the debtor files. For ex- 
ample, a superdischarge under Chap- 
ter 13 will discharge a debtor from tax 
fraud penalties where a debtor will not 
be able to discharge tax fraud penal- 
ties under Chapter 7.”’ 

Thus, in resolving the ambiguous- 
ness of §523(a)(1)(C), courts favor a gen- 
eral provision over an exception. If the 
court finds that §523 should be nar- 
rowly construed and that the legisla- 
ture intended to allow tax liabilities to 
be discharged, the court may interpret 
the willful standard applied under 
§523(a)(1)(C) to require an affirmative 
act to be proved. This would be an ac- 
ceptable result since the court may rely 
on 1) an ambiguity in the application 
of the willful standard; 2) the fact that 
the legislature has clearly expressed 
that tax liabilities may be discharged 
generally unless an exception exists; 
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and 3) the principle that a narrow ap- 
plication of the exception statute and 
application of the willfulness standard 
is in harmony with principles of statu- 
tory construction. If two results may be 
applied, exceptions are to be narrowly 
construed in order to allow a taxpayer 
his or her exemption.” 

The less restrictive courts of the Sixth 
Circuit appear to overlook that excep- 
tions to discharge are construed nar- 
rowly in favor of the debtor. Likewise, 
if the government’s position is accepted, 
the results may be considered contrary 
to the legislature’s clearly expressed 
intent in other general provisions of the 
statute since the legislature has clearly 
identified that certain taxes are 
dischargable in bankruptcy. 

Additionally, the circuits courts need 
not limit their analysis to measure will- 
fulness only under §6672 or §7201, but 
the author recommends that the courts 
consider 26 U.S.C. §6663(b).” Although 
§6663(b) does not have the language, 
“willfully attempted in any manner to 
evade or defeat a tax liability,” §6663(b) 
is an analogous civil statute used by the 
government to show fraud. Section 
6663(b) requires a showing of an affir- 
mative act of fraud to find a client’s 
willfulness. If the courts should con- 
sider §6663(b) as some of the bank- 
ruptcy courts have done,* the circuit 
courts do not need to use a criminal 
fraud statute to measure a civil will- 
fulness standard. 

Support for the use of §6663(b) is 
found in the exception to discharge 
cases under 11 U.S.C. §523(a)(2), (a)(4) 
and (a)(6) (“the §523(a) cases”). The 
§523(a) cases are non-tax civil cases 
used by creditors to except certain debts 
from discharge. In order for a creditor 
to prevail in having a debt excepted 
from discharge, the bankruptcy courts 
require the creditors to prove fraud 
with affirmative acts.*' If the courts use 
§6663(b) as a standard to measure will- 
fulness, the courts will be consistent 
with their requirement that affirmative 
acts of fraud are needed in §523(a)(1)(C) 
cases.*? 


Conclusion 

Currently the Supreme Court has left 
it to the circuit courts to define the law 
regarding the standards the lower 
courts should use when determining 
whether to grant a client a discharge 
of the tax indebtedness in Chapter 7 
and 11 cases under §523(a)(1)(C). When 


considering whether a client’s tax debts 
will be able to be discharged, an attor- 
ney should consider and inquire as to 
the client’s particular facts before rec- 
ommending filing under Chapter 7, 11, 
or 13.0 
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Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; 
Construction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution- 
Air & Water; Safety/Electrical Engineering; Slips and 
Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Instructions 


(561)361-0990 


Boca Raton, FL 334 


LL ~SNI-HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


before you 
sation or liability is poor 


Health Care Auditors, Ir 
Feather Sound Drive; Penthou 


OUT MEDICAL/DENTAL MALPRACTICE EXPERTS 

* GRATIS TEAM PREVIEW: for merit, causation and liability. We shall confer with you : 

to indemnity your fi shuld ese be unworthy of pus 
GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: To convey tactics and 

arguments typically promulgated by opposing side. Our system insures expert witnesses : 

will surmount closest scrutiny by opposing side. We proffer no lists of UNIVERSITY : 

TYPES WHO ARE WEAK, VACILATE AND CAN SABOTAGE YOUR CASE a the hight of 

their testimony. No physicians or attorneys sit upon our B.O.D. We have no tis to med: 

ical schools or insurance carriers. We have earned our reputation prudently for both 

plaintiff and defense to over 750 (REPEAT) law firms since 1986. We invite you to meet : 

with us. STATSTAT AFFIDAVITS SUPER RUSH. Our basic fee is $295. Full disclosure. : 

ie. ‘Telephone (813) 579-8054 

Bo (813) 573-1333 
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LAVVYER SERVICES 


LEGAL RESEARCH 


® Fiorida’s Oldest Legal Research Firm. The Law 
Source. Highest quality legal research, consultation, 
pleadings and appellate since 1982. Work is done 
by full-time, experienced Florida Bar members. From 
citation reports to appellate briefs. (800)342-0399. 


Florida Bar On-line 


www.FLABAR.org 


Introductory 
Advertising Rates 


Prices range from $50 to $150 per month. 
Listing can include an off-site link and 
display ad. Site receives 40,000+ hits per 
month. 


Call Javier Cano 
(904) 561-5601 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (minimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 

RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~ Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC, 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 


REACH 


56,000 lawyers! 


$75 for the first 5 lines. $15 for 
each additional line. Payable in ad- 
vance. Approximately 45 charac- 
ters per line. Acharacter is any let- 
ter, number, punctuation mark or 
space. 


October 
November 
December 


August 15 
September 18 
October 18 


Christina S. Crivello 
The Florida Bar Journal 
650 Apalachee Parkway 

Tallahassee, FL 32399-2300 
(904) 561-5689 


Fax (904) 681-3859 


Display rates availabie. 


Classifieds 
On-Line 


“No law office that handles bankruptcies 


should be without this program. porener 


New WINDOWS VERSION 


Point, Click & File 

Toll Free Customer Support Hotline 

Prints High Quality Typeset Forms 

7only, 7 & 13, 7-11-12-13 & Network Packages 
60 Day Money-Back Guarantee 

DOS Version Also Available 


Catt Now & Switch To Tue Best! 


1.800.492.8037 


Call For Free Demo 
Disk, References 

& Information 

Or Reach Us On 

The World Wide Web 
at www.bestcase.com 


Best Case SOLUTIONS, INC. 
635 Chicago Avenue Suite 110 
Evanston, Illinois 60202 


G.A. Tomlinson P.E. 


Born 2-12-24, Amarilio, 
Texas; U.S. Navy, 1943- 
1946; Oklahoma State Uni- 
versity, 1946-1949, B.S. 
Mech. Engineering; Unit Rig 
& Equipment Co., Tulsa, 
1949-1982; Responsible for 
all engineering functions 
1957-1975; Formed Com- 
pany for Unit Rig in Brazil 
1976; General Manager, Ca- 
nadian Operations, 1977; In 
charge of Unit Rig Product 
Litigation 1977-1982. 

8425 South 73rd East Avenue 

Tulsa, OK 74133 (918)252-1905 

FAX (918)254-9116 


Expert Witness 


GRADUATE MECHANICAL ENGINEER 
32 years experience in design, testing, manu- 
facturing, supervision and operation of equip- 
ment. Also extensive executive experience. 
Qualified as an expert in many fields, including: 
¢ Forklifts & Hoists 
¢ Material Handling Equipment 
Construction Equipment 
Trucks of all types 
Heavy Vehicles 
Airline Ground Handling Equipment 
Oil Field Equipment 
Ditching Machines 
* Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


No travel time charge to Florida 
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Besrcase 


The Florida Bar’s 47th Annual Meeting Registration Form 


June 25-28, 1997 
Walt Disney World Dolphin Hotel 
Registrations cannot be mailed to Tallahassee after June 6, 1997 


Instructions: Please read registration information on inside back cover before detaching and completing this form. 
(A separate form is necessary for each attorney. Cut or reduced forms cannot be processed.) 


If copies are made, please send both pages. 


Attorney Number| | | | | | | | (See Journal Label) 


Badge Information 


First Name or Nickname 


Guest Badge Information 


First Name or Nic! 


First Name 


| | | | Please indicate if you have a disability 


Registration Information 


Area Code /Telephone Number 


@@e and require special arrangements, 
(i.e. dietary, etc.) 


(If necessary attach additional information) 


In case of emergency during the conference, contact: 


Seminars Annual Meeting 


Registration fee required to attend seminar(s). 


Wednesday, June 25 
O 100 The Litigator’s Mediation/Trial Lawyers 
(9:00-12:00) 


101 Adoptions aw (2:00-5:00) 


Thursday, June 26 

200 Cost and Conscience/Health Law (8:30-12:00) 
201 Conveyancing in the 90’s VII (8:30-3:40) 

202 Windows to the World ’97 (8:30-9:30) 

203 Florida Law Update (8:30-5:00) 

204 Private Property Rights & Constitutional 
Takings/Environmental Law (9:00-5:00) 

Fed. Pract. Confab 97/Trial Lawyers (2:30-5:30) 
The Lawyers Survival Guide/Journal & News 
(2:30-5:30) 

An Introduction to Windows (4:30-5:30) 


205 
206 


207 


Select one seminar per time frame. Seat held first 30 mintues of seminar. 


Name 
Day Telephone 
Evening Telephone 
Q 
Friday, June 27 
O 300 Prosper into the Future with 
Legal Service Plans (8:30-11:30) %, 
301 Windows to the World ‘97 (8:30-9:30) 
302 Masters Seminar on Ethics (9:30-11:30) 


303 


304 
305 


306 


Are We Losing the Good Life/Stress Manage- 
ment (2:30-4:00) 

The First Amendment & the Internet (2:30-4:30) 
Potholes on the Infobahn/Computer Law 
Committee (2:30-5:30) 

The Florida-Mexico Tomato Conflict/International 
Law (2:30-5:30) 

An Introduction to Windows (4:30-5:30) 


oo 
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Saturday, June 28 

O 400 Windows to the World ‘97 (8:30-9:30) 

O 401 International Child Abductions to Florida/ 
Family Law (9:30-12:00) 

O 402 An Introduction to Windows (11:30-12:30) 


CL» 


Registration Fees 


Registration Fee (postmarked 5/21/97 — 6/5/97) (501) 
On-Site (postmarked on or after 6/6/97) (502) 


0 Check if you are a judge. Judges are exempt from registration fee. 


Registration Fee Includes: 


e Receive convention nylon tote bag 
e Attend Seminars / accrue CLE Credit 
¢ Eligibility to bid on hotel packages in Silent 


¢ Receive two free drink tickets for All Member 
Reception 
Receive Medieval Times discount coupons 
Receive Orlando Magicard™ 


Auction and to win prizes during special 
drawings. 
e Purchase all tickets at lower prices 


Continental Breakfast-Thursday & Friday 
Q & A with Florida Supreme Court Justices 


Ticketed 
Activities 


Pay Lower Ticket Prices w/ Paid Registration Fee 
Pay Higher Ticket Prices w/o Registration Fee 


With 


Registration Fee Tkts. 


Without 


Registration Fee 


Annual Legal Runaround 


(600/601) 


include: 
$20 


Judicial Luncheon featuring The Capitol Steps 


(602/603) 


include 
$30 


includes 


$40 2.40 tax 


Business Law Section Luncheon 


(604/605) 


includes 


$35 2.10 tax 


includes 


$45 270 tax 


Thursday Public Interest Law Section Luncheon 


(606/607) 


includes 


$35 2.10 tax 


includes 


$45 270tax 


June 26 
Sea World Luau (Adult) 


(608/609) 


includes 


$30 1.80 tax 


includes 


$55 3.30 tax 


Sea World Luau (Child) (Ages 3-7) 


(610/611) 


includ 
$ 9 


$34 2 Se tax 


Sea World Luau(Youth) (Ages 8-12) 


(612/613) 


includes 


$18 54 tax 


$43 


Sea World Early Entry (3:00 p.m.) 


(614/615) 


include: 
$20 1-20 tax 


N/A 


Breakfast with Mickey Mouse & Friends (Adult) 


(700/701) 


include: 
$18 tos tax 


includes 
$28 1.68 tax 


Breakfast with Mickey Mouse & Friends (Child) (Ages 4-12) 


(702/703) 


$ 


includes 


$19 1.14 tax 


Eminent Domain Committee Luncheon 


(704/705) 


includ 
$32 


includes 


$42 2.52 tax 


Criminal Law Section/Selig Goldin Memorial Luncheon 


(706/707) 


include: 
$32.92 tax 


includes 


$42 2.52 tax 


Trial Lawyers Section/Chester Bedell Memorial Luncheon 


(708/709) 


include: 
$32_to2tax 


includes 


$42 2.52 tax 


(710/711) 


include: 
$32_io2tax 


includes 


$42 2.52 tax 


Friday Family Law Section Luncheon 
June 27 International Law Section Awards Luncheon 


(712/713) 


$32 tax 


includes 
2.52 tax 


$42 25 


Practice Management & Development Section Luncheon 


(714/715) 


include: 
$32_t90tax 


includes 


$42 2.52 tax 


50-Year Members & YLD Luncheon 


(716/717) 


include 
$32 


include: 
$42 2'52'tax 


Quality of Life/Stress Management Committee Luncheon 


(718/719) 


include: 


$42 


Golf Tournament (List your Golf Handicap or avg. score for 18 holes 


) (720/721) 


include: 
$65 3\90tax 


include: 
$75 


Friday Night Fling (Ages 16 and up) 


(722/723) 


include: 
$45 270tax 


include: 
$70 4:20tax 


Kids Night Out (Ages 4-11) 


(724/725) 


includes 


$25 150 tax 


includes 


$53 3.18 tax 


Saturday 


June 28 /ennis Tournament (Level of Play: A 


) (800/801) 


$10 


$20 


Return completed form and payment to: 
Annual Meeting, The Florida Bar, 650 Apalachee Parkway, 
Tallahassee, FL 32399-2300. 


Method of Payment 


Please check one: 


O Enclosed is check # 
(payable to The Florida Bar) 


O Charge to the following card__ MC or VISA only. 


Signature (credit card registrations only) 


ExpirationDate MO[|] YR[| 


Registration Total ................. $ 


Total  § 


Total Amount Due ................... $ 


What you know 
minutes later. 


Individual d nographics 
and present addresses 


You've got a name. Or maybe a Social Security number F ree online tramme. 
You don't have much. Unless you've got DBT ONLINE. 
Ifall you've got working for you is aname, make sure it's... INO CNarees- 
PREMIER INFORMATION RESEARCH SYSTEM” 2 / 7 7 


Unlimited 


Westlaw research 
for Florida as low 
as $125* per month 


For the first time, solos and small Florida firms can have 
the research power of WESTLAW” for one low monthly fee. 

With WESTLAW PRO™ (Predictable Research Online), you 
get unlimited access to the complete lineup of Florida 
databases for only $125* per month for one attorney and just 
$70 per month for each additional attorney**. There’s no 
initial fee and no cancellation fee. 

Databases include Florida Cases, Florida Statutes 
Annotated, Florida Court Rules and Orders, Florida 
Constitution, Florida Legislative Service, Florida 
Administrative Code, Florida Attorney General Opinions, 
Florida Journals and Law Reviews, and additional Florida 
databases. (Regular WESTLAW prices apply to usage of all 
other databases.) 


Even better, these databases come 

with exclusive West enhancements like 

KeySearching™“ and the Key Number 

service, WIN® (WESTLAW is Natural”) 

plain-English searching, standardized 

terms added to synopses and headnotes by 
West editors, and all the other features that make WESTLAW 
the choice of informed Florida attorneys. 

For additional coverage, a special WESTLAW PRO PLUS™ 
option is available that includes federal databases like U.S. 
Supreme Court Cases, U.S. Court of Appeals for the Eleventh 
Circuit Cases, Florida Federal District Court Cases, Florida 
Bankruptcy Cases and USCA” for an additional $25 per 
month for one attorney and an additional $30 per month 
for each additional attorney. 


PROMOTION! Special offer for new WESTLAW subscribers! Subscribe to 
WESTLAW PRO or PRO PLUS and your first 60 days of WESTLAW charges will be 
waived. A one-year subscription is required. Subscriber is responsible for Plan 1 
PRO charges. Some restrictions apply.* 


CALL TODAY! 
1-800-255-2549, 


EXT. 310 WESTLAW 


* $125 per month applies to one attorney for the WESTLAW PRO plan. 
**Offer limited to solos and law firms of 2-9 attorneys. Other restrictions apply. 


© 1997 West Publishing 


7:9787-6/297 


1-441-976-4 


For information about this and other Florida products and services, visit us on the Internet 
at the URL: http://www.westpub.com/WLAWInfo/wlpro/wlpro.htm 
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